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♦ 

ARGUED a ho DETERMINED 

XW THE 

Court of KlING’s BENCH 

X .V 

Trinity Term, 

In the torty-eighth Year of the Reign of George IIF, 


GREAT inconvenience having been felt on feveral 
occafions for want of a fufficient promulgation of the 
following rule, it is infcrted here to aid the Pra&itioners 
at the Sittings. 

REGULA GENERALI S. 

Hilary c Lerm t 4 \ Geo. 3. 1804. 

JT is ordered by the Right Hon. Lord F.llenborcugb 
C» J. &c. that in future no caufe Hull he tried by a 
fpecial jury in Middlefex or London, unlefs the rule for 
fuch fpecial jury be ferved, and the caufe marked in the 
Marfhal’s book as a fpecial jury, on or before the day 
preceding the adjournment day in Middlefex and London 
rcfpe&i vely. 

VoU X 
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Golding againfi Dias, in Error. 

J N 9 replevin in C. B. the defendant made cognizance 
for rent in arrear, and had a verdift and judgment 
puvfuant to the (tat. 17 Car. 2. f. 7., which judgment 
W45 a {firmed on a writ of error brought by the plaintiff j 
in this court. 

Lawn Hie wed caufe in the laft term againil a rule 
pravhig that the defendant in error might be allowed 
interdl on the fum recovered by the judgment below, 
by force of the (tat. 3 1 J. 7. c. 10. \ which, reciting that 
wtils of error were often brought for delay, ena&s that 
if any defendant or tenant % again (t whom judgment is 
given, fuc any writ of error to reverfe it, in delay of 


execution; if judgment be affirmed, &c. the perfon 

1U. 3. againfi whom the writ of error is fued {hall recover hi# 

is confir m tu i'ojls and damages for the delay and vexation. This fta~ 
juvlgmcius lot . , , 

diicndai.:* •»? tute, he contended, as well as tne Itatutcs 3 Jac. 1. c. 8. 
aiJKUfnt * and c fj & 17 Car* •2. c. 8- giving cofts in error, had al- 


ways been confined j.o cafes where judgments had 
been recovered by the original plaintiffs (a) below which 
v/rre afterwards affirmed in error, and not to judgments 
recovered by defendants belov/ : for which Cone v, 
JijrL: [h) is in point ; which was not fliaken by JJod/ey 
v. L'Urrry (r). And in Brijlcw v. W addmgton (r/), in- 


( v) VIdi . BjsiKg v. CLriflie , 5 E^/l, 545. on the flat. 13 Car. 2. A. z. 
«-*•/•** 

(i) 4 MJ. 7, r . (r) I Elat, Rtf % aGS. 

(f/) 2 A'«v /■'//>. 360. 
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in the Forty-eighth Year of GEORGE III. 

tereft on the affirmance of a judgment in the Exchequer- 
chamber was denied, where the pJaintifF bdow had re- 
covered unliquidated damages. 7 

c* 

J. W \ Warren , in fupport of the rule, contended that 
the judgment below, being to recover damages lor rent in 
arrear, was in efl'ett a judgment for liquidated damages, 
and came within the words and meaning of the llatute 
of H. 7. And that this was diftinguiffiable from Cone v. 
Bowles, whefe the judgment was pro rt tor no hrhetulo, and 
not for damages. And in Shepherd v. ALuIretb, in the 
Exchequer-chamber (**). the flat. 3 II . 7. r. 10., and all 
the fubfequent ftatutts giving colls in errur, were con- 
lidercd as made in pari materia i the latter biiug merely 
in extenfioxi of the former, and making it rJifcrckionary 
in the court of error to give interell or not on the affirm- 
ance of the judgment below in perfonal actions. 

The Court , however, were of opinion that the ftatute 
of Hen. 7th applied only to cafes where the judgment 
below was for the plaintiff \ and that none of the fubfe- 
quent fiatutes had extended the description of perfons to 
whom relief was meant to be given by that llatute. 
And that the cafe of Cone v. Bowks, which was decided 
after the ftatutes of Jac, 1. and Car . 2. had fettled the 
queftion, that an avowant in replevin for whom judg- 
ment below was given, which was afterwards affirmed 
in error, was not within the ftatute ; and therefore they 
difeharged that rule (£). 

(a) zJI. BU. 2S4. (Z-) Vide Baring v, CLrijt t, 5 54$. 

B 2 
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1808. The defendant in error then applied to the Mailer to 
Goldino have his colls in error taxed under the ftat. 8 8c 9 W , 3. 

Pm#! Ct l *'f 2. which gives cods in error to the defendant^ 

^whrre the judgrftcnt below' is for him and is affirmed on 
errof, Rut the M#der thought that this datute applied 
only to cafes where the judgment below was upon de- 
murrer ^ and not where? it was after vtrdid, and refufed 
to tax the cods. Thereupon 

J, W, Warren now moved for a rule to (hew caufc why 
the Mad-r (hould nor tax the defendant's cods 1 in error, 
on the ground that the ohjed of the 2 1 fc&ion of the ad 
of William was twofold * the fird was to give cods to 
defendants below ; where it could only Lok to cafes of 
judgment on demurrer 5 becaufc in all other cifcs of judg- 
ment for a defendant,- he was already entitled to cods 
by previous datutes. The fecond objed w'as to give 
cods to defendants in error generally ; becaufe in no cafe 
was a defendant in error before entitled to cods on 
affirmance of his judgment below, whether after vefdid, 
nonfuit, or demurrer. The Court therefore will not 
redrain the beneficial operation of the act to affirmanci 
of judgment on demurrer, unlefs that ncceffiirily appears 
to have been the intentii/n of the Legifliture. The word 
of reference in the fccond part of the claufe, n any fuch 
adion,” &c. will be fatisfied by condruing it to mean 
u any adion brought in any court of record,” without 
extending it to the fubfequent defeription, “ wherein 
“ on any demurrer” &c. And lie referred to 2 Tidd* 
1134. 3d edit, and 2 Sdlon, 565. to (hew that this con* 
ftrudion had prevailed in pradice. Rut 


Th 
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The Court frid that, taking the wl.ole context of the 
claufe together, it was evident that it only related Jto 
judgments given on demurrer for defendants below, to 
whom Temedy was intended to be givc/i for their colls, 
both below and above, on affirmance of luch judgmcht, 
which .they had not before : and therefore 

Refused the Rule- 


Newman againji Morgan. 

^HIS was an aflion on the cafe, brought by the 
plaintiff, as occupier of certain lands in the parilh 
of Hornchurch in HJJex^ agdinft the defendant, as farmer 
of the tithes of the fame parifh. The fit ft count dated 
that after the occupiers of I<uids in the parifh had ga- 
thered the tithes of grafs growing thereon into heaps, 
the redor, after notice, had been ufed to make the fame 
into hay. That the plaintiff had mowed rye grafs and 
clover at the time mentioned in the declaration, and 
gsrhered the tithes into heaps, and gave notice thereof 
to the defendant, who neglected to mtf|>e the fame into 
hay, but permitted it to rot on the ground^ whereby the 
plaintiff was damaged, &c. A fecond count charged 
that the defendant negleded to take away {he tithes of 
hay from the plaintiff's ground after the fame had been 
duly fet out, and notice given to him by the defendant, &c. 
At the trial before Heath J, at Chelmsjord , the plaintiff's 
counfc!, in opening the cafe, dated that the tithes had 
been fet out from the fwarth in grafs cocks: when the 
learned Judge faid that, if fuch were the fad, he ihould 
ponfuit the plaintiff \ for the plaintiff ought firft to have 
* B 3 tedded 


1808. 

Golding 

4ga\nfk 

Dias. 


Monday, 

June 20th, 

At common law 
grafs is tithe- 
aH« in graft 
cocks after hav- 
ing been tedded 
in the courfe of 
the proctfs nt 
making it into 
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i 

tedded (<j) or made it into hay : and a witnefs, who wa& 
afterwards called, for the plaintiff, proving that the tithes 
were fct out from the fwarths into grafs cocks, without 
any tedding or making of the fame, the plaintiff was 
„ nenfuited. v 

This nonfuit was moved to be fet aGde in the laft term, 
upon the ground that the common law did not require 
any degree of labour to be applied to the grafs, in the 
procefs of making it into hay, before it was tithe^ but 
only the feverance of the tenth part from the nine in 
grafs cocks, in order that the parfon might remove it or 
make it into hay at his own expence. And a rule nifi was 
granted ; againft which 

Shepherd and Bejl, Serjeants, now fhewed caufe, and 
denied that the common law rule of tithing hay was 
fat n fie d by the mere divifion of the grafs, as cut, into ten 
pails : for though it is not required to make it into hay, 
yet before it is put into grafs cocks it ought to be pro- 
perly manufa&ured for that firfl: ftate in the procefs of 
luy making, in the fame manner as the farmer himfelf 
would deal with his own nine parts. The tedding or 
fcattermg it abroad after it is cut in the fwarth is for the 
purpofe of drying it in a certain degree before it is put 
fnlo grafs cocks, and without which *procef$ it mud be 
deteriorated. It would even be injurious to the farmer 
to rAe the raw and wet grafs into cocks without fuch 
previous drying, which would caufe it to heat and fer- 

(<*) To t,d, from the Saxon trad-rt, to prepare, to lay grafs newly 
n.own i n rows. Ri) makers following the mowers, andcafting it abroad, 
they I a 1 luldwg. j-hnfen's Didt. cites Mortimer • 


mentj 
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ment, and would induce the ncceJTify of immediately k8o8* 
reducing it again to its firft ftage, in order to preferve 
it for making it into hay. The univerfal method of 
treatment in this refpe£t (hews what the common law 
requires. Without this previous fcattering abroad^atod* 
drying, the cocks would not be made equal, as there is 
often a confiderable difference in the fwarth in different 
parts of the field. [The Court intimating their concur- 
rence with the argument of the plaintiff's counfd, the 
latter refrained from difcufiing the authorities with which 
they were furniftied, and which were only alluded to 
generally.] 

G arrow and Marrjat , in fupport of the rule, admitted 
that the tithe could not be taken of the grafs in the 
fwarth, becaufe of its inequality ; but contended that it 
was lawful at common law for the farmer to fet out the 
tithe in the firft ftage when the grafs is capable of being 
put into equal heaps, before any labour was applied to- 
wards making it into hay. And though the fwarth may 
be unequal in different parts, yet there is no difficulty in 
colle&ing it into equal heaps by raking more together 
into thole heips where the fwarth is thinned : and no 
injury can arife to the tithe owner, as he may begin 
counting the heaps where he pleafes. The courfe pur- 
fued by the defendant did not preclude the plaintiff from 
fending his own labourers into the field to make his tenth 
pirt into hay ; but it is admitted that the farmer is not 
bound to labour for the tithe owner for that purpofc : 
and if nor for the whole proccfs, why for any part of it, 
as tedding it ? There was no 1 fraud in this cafe; no in- 
tention of fpoiling the tithe of the grafs ; nor is it 
, capable of being injured by fevering the fwarth imme- 

B 4. diafdy 
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diately into heaps, if the tithe owner be ready with his 
own labourers, -as he ought and is required to be, either 
to remove or, to make it into hay on the land (o) : the far- 
mer mud do the fartie by his nine parts* A quflom for 
farmer to tecl the grafs of the firft mowing for the 
reflor may be a legal foundation for an exemption from 
tithe of the fecond mowing : as in Hall v. Fettyplacc (£) ; 
where the cuftom was laid to be for the farmers to cut 
down the grafs, “ and the faid grafs to ted and (hake 
abroad, and the faid grafs fo difperfed and cad abroad, 
to gather into weoks and windrows, and to put into 
fimall cocks ; et pofi prim am circumlatknem inde i the tenth 
cock inde to fet forth for the parfon, in fatisfadlion of all 
tithes, as well of the fird as of the latter mowth of that 
meadow, for the fame years.” And on demurrer it was 
moved that the prescription was not good, becaufe no 
more was given to the parfon than he ought to have. 
But becaufe it was alleged 41 that the farmer at his 
own cofts had tedded and fliiiken it abroad, and ga- 
thered it into weoks and windrows, and made it in- 
to little cocks , 1 ” and fo was at a greater labour and 
charge than the law appoints, and the parfon hath benefit 
by the faid labour, it was adjudged a good caufe of dif- 
charge. Now the cuftom there alleged is exadfly what 
is here claimed by the refior to be done as of common 
right. [Lord Ellenborough C. J. That mud depend 
on what wa$ underftood by u pojJ primam circimlationem 


fa) In Crahb t. Vayne, //. ?6 G. 2. 1742, the Court lutd that where 
the tenant had At out his rirhc of hay in' yraG co’ks only, the paifon 
had a right to n>akc it into hay on til* tenant's had. lV<£b v. Gordon, 
in 1714, S. P. 2 /fW. 5. • 

(6) Cro . JacK 42. and vide Grtcn v. jfitfiti, it» 11 6. 


inde* 
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hide (a)” The cafe there cited, of Johnfon v. Awhrey ( J), 
as all one with the cafe at bar, was a cuftom for the far- 
mer to make the firft mowth into hay, and fet out the 
tenth cock of hay, in fati$fa£tion of the tithe of the latter 
mowth.] The fame point was adjudged 14 years aftr** 
wards in Hide v. Ellis (c), where it more diftin£lly ap- 
pears that the cuftom fet up was to do no more than 
what i$ now claimed as of common right ; viz. “ to cut 
the grafs, and drew it abroad, called tedding, and then 
to gather it into winreves, and then to put it into grafs 
cocks in equal parts, without fraud, and then to fet out 
every 10th cock great or fmali to the parfon.” fie 
Blanc J. That cafe is cited by Lord Rolle in I RoLAbr. 
644. : but he refers to fevcral other cafes as having de- 
cided the contrary.] If any thing be required to be done 
beyond the fevering of the grafs into the ten parts by 
raking it into grafs cocks from the fwarth, it may as 
well be pnape into bay ; which is not contended for (d). 
But where, in Fox v. Ayde ( e ), it was objc&ed that the 
parifhioners de jure ought to make the tithe grafs into 
hay; Lord King C. declared the law to be otherwife, and 
that all that the parifhioners were bound to do was “ to 


180$. 


Niw^an 

agawft 

Mo*ga3. 


{*) Something was meant more than tedding ; which Is admitted to 
be the Tuft Scattering abroad out of the ftvarth, and before the grafs fo 
tedded is put into grafs, cocks. That operation is previously deferibed 
in ilie cuHcm as hne ftatrd. Theicfore what follows, vis. ** et 
primam circumlationcm inde, ,% mud mean after the fiift featuring 
abroad from the /mail cocks Jo before tedded ; and tiien the tenth cock inde > 
(that is, when made again into cocks from fuch laft mentioned Scat- 
tering abroad out qf the fm.dl cocks fo before ftdded) wa\ to be let out 
for the reflor 

(/y) Cro. Ei'iz. 66o* (e) Ilal. ’250. 

(d) It was once faid, i Rol. Ref*. 177., that the pari fhionrr ought to 
make the grafs into bay j but vide Smitbfim v. Dedfon, 9 Mod. 117. 2 lilac. 
Cent. 19. and lier.dici v. Kunklr, 2 IVocd's F.xcb. lithe Caufes, 345. 

(e) 1 . P. Whs- 3»». 

r : CU^ 
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cut down the grafs, and divide it into ten parts ; after 
which the parfon was to make it into hay.’* And it is a 
fuflicient check again ft fraud that the farmer muft put 
his own nine parts of the grafs into cocks from the 
••Hearth, as well as the re&or's 10th part. It may not 
always be neceifary to ted the grafs at all before putting 
it into grafs cocks. 

Lord Ellenborough C. J. If, from the ftate of the 
weather and the condition of’lhe grafs, tedding were not 
ncceflary before it was put into grafs cocks, the plaintiff’ 
flvould have fhewn that ; but as no evidence of that kind 
was offered, we muft take the faft to be that the ufual 
method of treating the grafs after it was cut, by tedding 
it before it w's put into grafs cocks, in the common pro- 
cefs of making it into hay, was proper to have been pur- 
fued in the prefent infhnce, and that it was not done. 
It appears to me that the learned judge correflly laid 
down at the trial the common law principle of tithing as 
applied to this cafe. It cannot be, that all that is nc- 
cefftry to be done by the occupier is to cut down the 
grafs and divide it into ten parts, as Lord Chancellor 
Kirg is fuppofed to have f^id in the cafe cited. Nobody 
contends that it is fuflicient tp give the reftor the tenth 
blade of grafs, or that it is to be tithed in the fwarth, 
which is often fo unequal that it cannot be fairly divided. 
The rule then is for the re£lor to take his loth part in 
that fir it convenient ft age of the procefs when the fubjeft- 
niattcr may be equally divided, and that is when it is 
put into grafs cocks in the common procefs of hay mak- 
ing : and it is agreed on all hands that the ufual courfe 
is for the grafs to be tedded after it is cut before it is 
made into grafs cocks. This may poflibly not be neoef- 

fary 


l 808 
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a* air ft 
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fary under extraordinary circumftances of weather ; but 
where that is fo, it ought to be (hewn. It is faid, how- 
ever, that tedding was held not to be nsceffary in Hall 
v. Fettyplace, and Hide v. Ellis* That does not fo dif- 
tin&Jy appear by the former of thofe cafes s but at a*w, 
rate the authority of them is queflioned by Lord Rolle iu 
his Abridgment , who refers to other cafes where the con- 
trary was adjudged. In addition to which the doftrinc of 
Hide v. Ellis has been exprefsly contradicted in a modern 
cafe, that of Brock v. Power (a ) ; where in anfwer to a 
bill filed by the reCtor of Fryern Barnet for an account 
of tithes in kind, amongft others for the tithe of hay, the 
defendant Power dated that in 1773 he mowed a field 
of grafs, and put the produce into grafs cocks, and gave ] 
the plaintiff notice that he was ready to fet out the tithes 
thereof : that the plaintiff thereupon attended, and de- 
fircd to know whether fuch grafs had been tedded abroad 
and raked in before it was cocked $ and on being in- 
formed that it had not, but that the fame was cocked 
out of the fwarth, he refufed to take it in that way. 
That the defendant being informed by fome of the oldeft 
inhabitants of the parifli that fuch had been the cuftom, 
refufed to fet out the tithes in any other manner. But 
the Court, after hearing witneffes, ultimately decreed 
the defendant to account for the tithes. The Court 
therefore pronounced on the mode of fetting out the 
tithe of hay there claimed by the re&or, as the common 
law obligation \ that the fubjeft-matter firit prefents it- 
felf in a titheable fhape when put into grafs cocks, 
and that tedding is neceffary before it is put into fuch 
cocks. , 


IX 
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Newman 

a&ainft 
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(4) 4 l /Vi Kxcb. Titha Ca/isp 91 * 
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1808. .Grose J. declared himfelf of the fame opinion. 

Newman 

a%a\nb Le Blanc J. The , rule laid down by the learned 

h'UkCAti. 

judge at the trial is the common law rule ; and where 
•""^ere arc any exceptions to it, thofe mull be (hewn. 
The fame rule was alfo recognized in a cafe of Blatiey v. 
Whitalwy which was tried on the Wcftern Circuit, axul 
came before this Court on a motion for a new trial in 
M. 23 Geo. 3, “ It was an aftion on the cafe againlt 
ebe parfon for not taking away the tithe of turnips after 
they had been fet out. The turnips had been drawn to 
feed cattle, and every tenth turnip was thrown afide as 
drawn on a ridge oppefite for the parfon. The queftion 
was. Whether the tithe were properly fet out ? the 
parfon contending that the turnip? ought to be fet out in 
• heaps, or at lead gathered into heaps for him. Mr. Juf- 
tice Aphurjl faid that in hay and corn, the farmer mull 
put it into cocks and (heaves, for his own benefit, and 
therefore he (hall do the fame for the parfon : but that a 
sn an was not obliged to befcow more labour than tlie 
nature of the thing required for the benefit of the par- 
fon : and that this agreed with the cafes. Mr. Juftice 
Buller faid that he entirely agreed with his Brother AJIj- 
hurj ?. . That if ihe farmer put/thern ir.tp heaps for him- 
felf, he fliould do fo for the parfon ; but if he did not 
do fo for himfrJf, he need not do fo for thp parfon. 
That the rule of law was, that things Ihould be tithed 
as foon as they were in a proper dare to be tithed : the 
fame was the cafe with hay and .corn. The rule for a 
new trial was difeharged.” V/hen then is this fubjeft- 
matter in a proper (tattf to Jbe tithed ? when it comes 
into grafs cocks in the ordinary courfe of the procefs of 

1 5 making 
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making it into hay 5 that U by firft turning over the i8«8. 

fwarth after it has been cut, that the umler fide may be * 

. . Newman 

expefrd to the a&ioti of the fun and air 5 which I take again# 

to be tedding it; and in that (late only (i do not fpeak " 

of extraordinary cafes) can it properly be put into graf^ 
cocks. The cafe cited by my lord out of Wood's collec- 
tion lays down the fame rule $ and that has fettled the 
queftion, and removed the doubt which might have 
exiftrd upon the earlier cafes referred to in argument j 
which, however, Lord Rolle dates to have been contra- 
dialed by other decifions which he mentions. 

Bayley J. affented. 

Rule difeharged. 


IVhiteacre, on the Dcmife of Boult, a?av:!l at*?**, 

° J Junc^Xh, 

Symonds. 


T 


HE day of the demife in this ejeftmeut was laid on 
the 1 2th of Qflobcr 1806, and at the trial before 


A landlord cf 
p'vn.il'ib iSoat 
10 f: IS liit. 11 


Crcfe J. in Suffolk^ it appeared that the defendant had for n nec to ^u.t C 
many years held the premifes in qneflion, confiding of Vv 
a cottaee, barn, and about five acres of land, as tenant ; u ' uir,f ‘ d 

® J nut to ti-rn 


from year to year, of the IcfTor of the plaintiff; who u '- :er * 

1 ; 1 |ir> vat folo ; 

being defirous of felling the property, on the 2ad of and rot King 

1 1 r 1 • 1 . . fol .1 till FJftu- 

March i8co ferved the defendant w ith a written notice „ y 1^07, tK* 
to quit the premifes on the nth of 0 elder next (being .wlJn^md'ro 


udi\ i r up po'- 

fcflion, And on ejectment brought; held that tbr- pro-T.ifc (which was pcrtouiu’d) was no 
wavtrof the notic’, nor operated as a licence f u he on ti«e pumiftsci ih„n fu jcct 

to the landlord's right ol siting on fucli noii.v .1 ; .,r <: tn.ittwe :!. .t tht tma. t f 

not hiving delivered up poffcflion on demand 4;r„i a fa.e, wjsa ue^iiftr Iron* the LXpira- 
tjpn of the notice to quit. 


QIC 
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1808. Old Michaelmas -day,") from which time the taking had 

' originally commenced. The defendant continued not- 

HIT T,A l # 

dem Bi.vlt withftanding in pofleuion, and this ejedlmcnt was 
s/£onds. Jyjaught hi Eajler term 1807. Two letters were given 
in evidence ; one from the defendant to the landlord’s 
agent, dated id June 1807, wherein the defendant 
Hated u my landlord has given me an order to quit the 
houfe this month, and has ferved me with a writ of 
eje&mcnt. I have lived there many years, and am loth 
to leave the premifes. 1 did not expeft any fuch treat- 
ment from him ; you having always promifed me that 
I Jhould tiot be turned out utilefs the houfe was fold . I 
fhould be glad to continue until the premifes are fold, 
lie has threatened to feize all my property. I fliould be 
glad to Hay where I am if you approve of it.” The other 
; letter was from the landlord’s agent, in anfwcr to the above, 
dated the nth of June. u Mr. Symcnds % I have juft re- 
ceived your letter refpe&ing the quitting of the houfe at 
2 "r it ton. You fay I promifed you fiould not be turned out % 
until the place was fold : 1 did fo % and have been as good 
as my word: for Mr. Boult (the leflor) fold the place 
laft February to a perfon at Summerly , for him to have 
poffeflion at Lady day laft, which l find you have with- 
held : and you mull know that you are wrong in fo 
doing. Had the purchafer not obje&ed to your Haying, 

I fliould not : but as it now Hands I expert you to quit 
when required,” & c. There was alfo proved arf agree- 
ment, dated in February 1807, for the fide of this eHate 
from Mr. Boult to the purchafer 5 to whom pofleflion 
was to have been deliverfd in March following. The 
objeftion was taken at th£ trial, that the fubfequent per- 
miffion of the landlord, by his agent, for the tenant to 
continue in pofleflion until a fale, was a waver of the 

antecedent 
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antecedent notice to quit* fo far as to prevent the tenant 
from being confidered as a trefpaffer by relation back to 
the nth of Qftobtr 1806, when the notice to quit ex- 
pired ; , although he continued in poffcflion afterwards at 
the will of the landlord, which might be determined at 
any time, but which was not in faft determined till 
Lady-day 1 807, or at lead not fooncr than the February be- 
fore, when the contract for fale was made. Grcfe J. how- 
ever thought that the meaning of the agreement was that 
the permiflion to remain in pdTeffion was only conditional 
until a fale ; the landlord referving to himfelf the power 
to aft upon his notice to quit, if neceflary, in cafe of a 
fale: and that a fale having been made, and the tenant 
having refufed to quit the poffcflion when demanded of 
him, the landlord had a right to aft upon his original 
notice to quits and therefore the plaintiff obtained a 
verdift ; but leave was given to move the Court to fet it 
afide and enter a nonfuit, if the direction were wrong* 
Accordingly a rule nifi was obtained in the lad term for 
this purpofe ; againft which 

Wilfon and Storks were to have (hewn caufe: but 
DampJer was called upon to fifJ)port the rule ; who con- 
tended that the tenant, having had an exprefs licence from 
his landlord to continue on the premifes until a fale, 
could not be treated as a trefpaffer during the intervening 
period, which he mud be deemed to be if the notice to 
quit were good ; and therefore by neceffary implication 
it mud be taken to have been waved. For as a recovery 
in this ejeftment would be conclufive evidence that the 
defendant was a trefpaffer on the 13th of October 1806, 
it is repugnant to the evidence, which goes to prove that 
he was then in by licence. The demife Ihould have 
13 been 
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been laid after Lady-day 1807, or after the fale. The 
landlord could not have brought eje£kment before a fale# 
and by the fan\c rule he cannot lay his title to have ac- 
crued before the fale. If he had brought trefpafs, the 
‘tenant might have pleaded the licence up to the time of 
the fale. The tenant has been entrapped to expend his 
money and labour on the premifes under the licence to 
occupy, and is now to be made a trefpaflcr by relation 
during the fame period: but the law will not conftrue 
the agreement fo as to produce fo unjuft a confcquencrf 
but will conflder it as creating a tenancy at will, which 
it was neceflary to determine by notice, before the tenant 
could be proceeded againft as a trefpafler 5 as in CoodtitU 
v. Herbert (n). 

Lord Ellenborough C. J. I cannot condrue the 
language of this corfefpondencc on the part of the land- 
lord, as condituting a new tenancy between him and the 
defendant after the time of the notice to quit, or as a 
waver of that notice : nor was it a licence for the pur- 
pole now infided upon. The landlord was willing indeed 
to let the defendant remain on the premifes till a fale, but 
he was anxious at the fame time to retain, and' did referve 
to himfelf, all his rights under the notice to quit, with 
which he was armed, in order to enforce obedience to 
that notice if it fhould be neceflary. He faid, in anfwer 
to the tenant’s application, that he would not turn him 
out until the place was fold ; that is in efFcft faying, 
that until the place were fold, he would fufpend the ex- 
ercife of his right undei the notice to quit : but it could 
not have been intended to give the tenant fuch a licence 


as 


(a) 4 Tern Rip 
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us would vacate the notice, and be deftru&ive of the (8o8» 

right which the landlord w<is fo anxious to retain. No _ 

man would grant an indulgence of this fort to his te- drm. Bovi.* 

nant if thin ufc were to be made of it, plainly contract* Symonv*. 

to the underftatiding of the perfon who granted it. Here 

the landlord has kejjt his promife, and did not turn out 

the tenant before he had fold the pfemifes: but the 

tenant has broken his engagement by not delivering up 

the poiTeffion after the fale, and now ungratefully holds 

out againft his landlord. It was for the tenant to choofe 

whether he would continue to hold on and to expend 

his money and labour on the premifes under fuch aft 

in fee ure fort of agreement, but having chofen to run 

the rifk, he muft take the confcquence. 

Gr^E J. I confiJered this as an unfair attempt on 
the part of the tenant to t ike advantage of and convert 
that into a right which the landlord meant only as an 
indulgence to him ; to permit him to (by on the premifes 
until they were fold ; but full to retain the right of com- 
pelling him to quit under the notice if a purchafer of- 
fered. The notice was given and perfifled in for the 
exprefs purpofe of enabling the landlord to fell the pre- 
mifes to more advantage, and that, if fold, he might not 
be difabled from giving pofieffion at the time to the 
purchafer. 

Lb Blanx J. If this were to be considered as a 
licence to the tenant to continue in pofleflion, to be fure 
he could not be treated as a trafpaiTer until the licence 
was determined ; but upon the conftrudion of the letter, 
coupled with the foliation in which the parties flood at 
the time, I think it is clear that the landlord neither 
Vo L. X, C intended 
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intended to- grant him a licence, nor to confider him at 
all as a tenant. Suppofe the promife, not to turn the 
tenant out before'the place vva 0 fold, had been made be- 
^jfbre the notice to quit *, but the landlord had then in* 
formed him that he would not preclude himfelf if he 
thought it proper to give him a notice to quit \ what 
obje&ion could have been made to the notice, if it were 
afterwards given ? Then how does it differ the cafe that 
the promife, though made afterwards was made fubjcfl: 
to the notice to quit ? The landlord infills all along upon 
his notice to quit, though he promifed not to turn the 
tenant out before the fale. 


Bayley- J. The fair meaning of the letter is, that 
the landlord would not bring eje&ment to turn the tenant 
out of pofleflion upon the notice to quit, urilefatfie pre- 
mifes were fold ; but that he did not mean to difpoffefs 
himfelf of the legal right to turn him out on the notice 
;*fter the nth of October . The only effefl: of the reco- 
very in this eje£lment upon any fubfequent a&ion for 
the mtfne profits will be that the day of the de- 
mife laid in the declaration in ejedlment will be con- 
clufive of the right of the landlord to the poffeflion of the 
premifes from the nth of Oftober : but the tenant will 
ftill be entitled to (hew, if he can, that the land had been 
of no value to him during that time ; and then the land- 
lord would only recover nominal damages.. 

Rule difeharged. 
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Warneford ogainjl Kendall. • 

E plaintiff declared in debt for the 5/. penalty given 
by flat. 5 Ann. €. 14. againft the defendant for ex- 
poftng to fate a hare, not being qualified in his own right 
to kill game, noi entitled thereto under any perfon fo 
qualified; againft the form of the ftatute. * At the trial 
it was proved that the plaintiff went out courfing, and 
killed a hare on Shipfton manor, when the defendant, who 
was employed as a carpenter and woodman by Mr. Earl • 
the lord of the manor, and had directions from him to 
detc& poachers, came up and took$the hare from the 
dog, and carried it away, notwithftanding the plaintiff 
claimed it, to Mr. Earl 9 s fteward according to his in- 
ftru&ions. Lawrence J., before whom the caufe was 
tried, thought that this was not a cafe within the llatutc ; 
but upon the authority of Molten v. Cheefeky , I l : fp. N. P, 
Caf. 123., with which he w'as prefled by the plaintiff's 
counfel, he fuffered a verdiCl to be taken for the plain- 
tiff, with leave to the defendant to move to fet alkie the 
verdict and enter a nonfuit, if the plaintiff were not en- 
titled to recover. And a rule nifi having been obtained 
for that purpofe, upon the application of Park and 
Littledale ; 


Monday 9 
Junt zoch. 

The pofleflion 

of game hy a 
fervant employ- 
ed to detect 
po&.hcr, who 
took it up ittr r 
it h id ten kill- 
ed t.y Urangrts 
oil me manor, 
in oilier to carry 
it to the lord, is 
not a (> {Ijpon 
within the pe- 
nalty of the 
game laws. 


J, Williams now (hewed caufe, and contended that the 
penalty was incurred by the defendant, within the ert- 
prefs words of the ftatute p Ann. c . 25. / 2., which 
jena&s that , t( if any hare, &c. (hall be found in the pof- 
«« fefiion, &c. of any perfon whatfoever, not qualified in 
u his own right to kill game, or being entitied thereto 
C 2 " under 
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to 


i8o8« <f under fome perfon fo qualified, the fame fhall be taken 
v «« to be an exnofing to file thereof within the true intent 

A» N EFORD 1 

<C anc * mean ^ n g ^ at * 5 Ann? For the defendant 
not qualified in his own fight, and the fteward of 
the manor, who at moll could have had but a delegated 
authority from his matter, could net transfer fuch autho- 
rity to another. And as to the defendant’s pofTeflion of 
the game being bona fide, and without any intention to 
offend againffcthe game laws, that cannot vary the cafe; 
as was held in Calc reft v. Gibbs (a) ; where though the 
defendant had ailed bona fide as gamekeeper under a 
deputation to one who claimed to be lord of the manor, 
yet the claimant’s title failing, the defendant was deemed 
liable to the penalty. So the pofllftion of naval (lores, 
however innocently, cannot be ju (lifted except in one or 
other of the ways prote&ed by the a£ (b). 


Lord Eilenborough C. J. The queftion is, Whe- 
ther the pcjfeffion of the defendant were fuch as to confti- 
tote an offence and fubjetft him to the penalty under the 
ftatuter He did not claim the hare as his property, 
nor acquire the pofTeflion of it for himfclf, but for his 
matter, on whole manor it was taken : and if this be an 
offence, no afe can be ftated m which an unqualified 
perfiij can innocently come in conta& with game. It 
may as well be faid that if a qualified man returning 
home with a bag of game were to fall from his horfe, 
another could not lawfully take up the bag in order to 


(*) 5 Turn Rep. 19 . 

(b) g be 10 tK 3. c. 4*. atfd vide flat. 39 &40C. 3. c. 89., which 
recite* the intervening rtatute* : hut lee the cafe before Yofier J, in the 
Appendix to his Ticatifc on ihe Ciown Law, 439. edit# of 179*. and 
% £ajVi P, C. 765. 


aflift 
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affift the owner : or that if a perfon feized an offender 
who had naval (lores unlawfully in his poflaffion, and 
took them away in order to bring them before a magif- 
crate, that would be an unlawful pofle/Iion a gain (l the 
of parliament made for protecting the king's ftorisr 
The cafe of Molton v. ChetfeUy mud have been impcr- 
feftly dated ( a ). 

Grose, Le Blanc, and Bayley, Judices, aflentcd; 
and the former obferved that the pofieffion of the game 
by the defendant was rather for the purpofe of proteft- 
ing the game, than in breach of the laws for pre* 
ferving it f 

Rule abfolute* 

(a) The proved there was chat a pheafant had been killed hy 
accident by the defendant’s dog; and the defendant had afterwards car- 
ried it away. Two penalties were fought to be recovered, one for 
having the pheafant in his pcjfejftor. not being qualified, the other for 
keeping a dog to kill game. Mr. Juftice Buller is faid to have ruled that 
the plaintiff could go for one penalty only, “ for that both offences 
being by the fame ad, the plaintiff could recover but one penalty 
under the fame ftatute.** The wording being equivocal, it was con- 
fjdcrtd at firft as if by the word ad was to be undrrffood ftatute ; which 
it was agreed on ail hands could not have been ruled by the learned 
judge; who prolvjhly faid that two penalties could not be recovered 
under this ftatute for the fame aft don** hy the defender. 
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CASES in TRINITY TERM 


1 808. 

Hartley againjl Rice. 

a wa; ering ^HE plaintiff declared in afliimpfit upon a wager 

control tor ? o 1 . 

guinea?, that made on the 25th of November 1799, whereby h$ 

would not mai- betted with the defendant 50 guineas that he the plain*. 
yrars^iTprimi tl ^ not be married in fix years ; (fating that in 

contention that the plaintiff promifed to pay the de- 

iWi?um° idi ^ cn ^ ant 5° guineas in cafe he, the plaintiff, fhould be 
ilance^n pcnr- married within that time, the defendant promifed to pay 

in# f» flicw that ..... J 

fuch r^iraint the plaintiff the like fum if the plaintiff fhould not be 
anrf pnlptHn married within that time. And then the plaintiff averred, 

ioiW*ce! CUj r t ^ iat * rom l ' me ma k‘ n g the promife he has not 

been nor is yet married, but during all the time has re- 
mained and ftill is unmarried \ whereby the defendant at 
the expiration of fix years from the making of the pro-? 
mife became liable to pay to him the faid fum, &c. Ta 
this the defendant demurred fpecially, on the ground 
that the contra# declared on was illegal and void ; the 
fame having been entered into in reftraint of marriage, 
and tending to prevent the plaintiff from marrying 
during the fix years, &c. 

Burroughs in fupport of the demurrer, argued that a 
party binding himfelf not to marry on pain of paying a 
fum of money was a contra# in reftraint of marriage, and 
rWefgre void by the exprefs determination in Lowe v. 
Peers (a). That indeed was a covenant not to marry 
any body dfe befides the plaintiff ; which being indefinite 
might extend to the duration of the defendant s life: but 

(a) 4 Firr. *225. V.dc S. C. in the Exc’iwpier, tt’ihut'i Rc;. 364. 

# Up 
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the length of time in which the reftraint is to operate) - 
or the amount of the penalty, cannot make any diffe-< 
renee in principle, any more than the form of the con • 
traft in that cafe being by deed, and in this by parol. 
Baker v. White {a) was iilfo the cafe of a bond fct afide, on** 
the ground of its being in general reftraint of marriage, as 
Lord Hardwicke declared in V/oodhoufe v. Shepley (b). 

Marryat , contra, denied that this was a contrail in 
reftraint of marriage; i. e. for that purpofe ; though, 
collaterally it might have that operation on the mind of 
the party : but fuch a poflibility would not vitiate the 
contraft. Suppofing, however, that it was a contraft in 
partial reftraint of marriage, he endeavoured todiftin-. 
gui(h this from the cafes cited, by faying that they went 
upon the reftraint of marriage being general, and fuch 
as would enure during the lives of the parties ; which 
was unreafonable in itfelf: but there was nothing un- 
reafonable in a party reft rifting himfelf from marrying 
for fix years : circumftances might render it prudent 
and proper to inipofe fuch a temporary qualified re- 
ftraint; the party might have been a minor: and nothing 
appeared here to (hew the contrary. 

Bur rough replied, that in the abfencc of circumftances 
which (hewed exprefsly that tliis was a prudent and- 
proper reftraint of marriage in the particular inftance, 
the cafe fell within the gcueralrule againft alL contrails 
in reftraint of marriage. 

Lord Ellenborough C. T. On the face of the con- 

* • 

tr?£t its immediate tendency is, as far as it goes, to dif- 

[j] t Km. *15. (i) * Ark. J40, 

C 4 
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i£o8» 

Hartley 

•gainfi 

JUci- 


Grose J. Every contrail in redraint of marriage is 
illegal^ as was faid by Lord Hardwicke . But this is en- 
deavoured to be didinguiflied from former cafes, as not 
being a total and indefinite redraint of marriage : that 
however mud depend upon the duration of the par- 
ty’s life. If good for fix years, why not for a longer 
period ? 

Le Blanc J. This cafe is prefented to us dripped 
of all particular circumdances, and therefore mud be de- 
termined bv the general jrule of law. Now it is impoflible 
to fay that fuch a contraft might not have an effect on 
the mind of the party to deter him from marrying during 
the fix years ; but a contrail to redrain marriage generally 
has been determined to be illegal, as being againd the 
found policy of the law : and nothing is dated here to 
(hew if to be otherwife in the particular indance* 

Bayley J. This wager is calculated to operate againd 
marriage, and no prudential reafons are (hewn to have 

conduced 


courage marriage \ and we have no (bales to weigh the 
degree of effect it would have on the human mind. It 
is faid, however,^ that the redraint is not to operate for 
an indefinite period, but only for fix years, and that 
There might be reafonable grounds to redrain the party 
for that period. But no circumdances are dated to ua 
to (hew that the redraint was reafonable ; and the dif- 
tinft and immediate tendency of the redraint ft^mps it 
as an illegal ingredient in the contrail. Wagers in ge- 
neral are feldom indifferent in their tendency, and this 
certainly is not fo. 
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conduced to it in this induce ; therefore it falls within 
the general rule, that being a contrail in reftraint of 
marriage generally,, it is void. 

Judgment for the Defendant^ 


1808. 


Haiti, nr 
n**ft 
Kiel* 


The King arainjl The Inhabitants of St. Tames »'«*><%, 

, * June aid. 

m Bury St. Edmunds. 


r J n WO juftices, by an order in the ufual form, reciting 
the complaint of the churchwardens, & c. of the 
poor of the parifh of St. James , See. that Samuel Offord 
did lately come to inhabit in the faid parifh, not having 
gained a legal fettlement there, and that he was then 
a&ua!ly chargeable to the parifh, removed the faid S. 
Offord from St. James in Bury to Ixwerth , both in 
Suffolk ; which order was quafhed, on appeal to the 
Se (lions, fubje& to the opinion of this Court on a cafe, 
dating ; 

That the pauper Offord being fettled in lxivorth was 
employed, on the 23d of December 1807 , as a day- 
labourer, by R . Heffer of Ixworth , to drive a load of hay 
to St. James's in the town of Bury % and to return with a 
load of muck. In loading the muck he fell and broke 
his leg. On the 24th December two magiflrates took 
the pauper’s examination, made out the order of removal, 
and (the pauper being unable to be moved) fufpended 
the execution by an indorfement on the back of the 
order. The pauper was attended by a furgeon by the 
order of the parifh officers of St. James % and the expence 
of 1 6/. 13 d. was incurred for his cure and maintenance. 
On the 1 ft of April 1808, the pauper being able to move, 
fhe magiflrates took off the fufpenfion, and made the 

order 


A labourer em- 
ployed by bis 
mailer to drive 
bis cart into a 
parifh with one 
loid and to re* 
tum with ano- 
ther, and wlio 
broke his leg 
there by acci- 
dent, which 
detained him 
for feme time in 
fuch panfh, by 
which he was 
relieved, is 
to be conli- 
dered as cajual 
poor. and as 
fuch Is not re- 
moveable either 
under the flat. 

1 3 & 14 Car. 1, 
c. iz. or the 
flat. 35 Geo. 3. 
c. 101. as not 
coming there to 
Jettle or inhabit } 
an dconfe que Al- 
ly the expcnccs 
of his relief 
cannot be di- 
rected to be paid 
during the fuf- 
penfion of the 
order of lemo- 
val under the 
latter ftatute. 
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1808. 

The Kina 

againft 

The Inhabitants 
of 

St. James in 
Etrny St. Ed- 
* JtIUNDS. 


order for payment of the 16A 13/. for the expences, by’ 
indorfing the fame on the order of removal ; and on the 
fame day the order was executed, and the pauper conk 
yeyed to IxwortL ' 

The Attorney General and Storks, in fupport of the 
order of Scflions, obje&ed to the original order of re- 


moval and the order for payment of cods during the 


fufpenfion of it, upon the ground that cafual poor were 


not removeable before the ftat. 35 Geo . 3. c. ion, and 


that ad did not enable the. magiftrates to remove any 


perfons who were not removeable before, but was meant 
to prevent perfons who were removeable from being re- 
moved during illnefs or other infirmity which rendered 
it dangerous to them. The flat* 13 & 14 Car . 2. c. 12., 
which fir ft gave the power of removal, is confined to 


perfons coming to fettle in a parifh in any tenement under 
the yearly value of jo/.: and therefore where an order 
of removal only flated that the pauper had endeavour - 
ed to intrude into the parifh, &c., it was held (a) ill. 
The ftat. 35 Geo.^.'c. 101., which enables the magif- 
trates to fufpend orders of removal, ufes the words inha- 
biting or fojourning in the place from whence the pauper 
is to be removed. But neither could this pauper, in any 
fair fenfe of the words, be faid to have come to fettle in the 
parifh of St. James in Bury , nor to have been inhabiting 
or fojourning there at the time of the order of removal 
made* The law throws the obligation of providing for 
cafual poor on the parifh in which they happen to be 
when the neceflity arifes. This is every day's experience. 
And in Simmons v. Willhott and Others (£), Lord Eldot) 


(a) Rot V. Graf bom } 2 Con/l, 63 5. />/. 660. (A) 2 Efp. N. P. Caf. 9 v. 

c-J, 
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C. J. of C . B, held that where a perfon had^Elieved one 
who came under that defcription, he had a right to re- 
cover the ex pences from the pariih officers. [Lord Ellen - 
borough a iked if there had been any fubfequent recogni- 
tion of the point faid to have been tuled in that cafes 
but no anfwer was given.] The general point was de- 
cided in Newby v. Wtltjhire (a) in this court, where it 
was held that the mailer of the pauper, who broke his 
leg as he was driving his matter’s waggon, was not liable 
to the furgeon for his cure ; but that the pariih were 
bound in the firtt inffance to have taken care of him. 
So in Watfin v. Turner (&), a fubfequent promise made 
by a pariih officer to pay the expences of a pauper’s cure 
out of the pariih was held binding as a confideratiou 
founded upon a moral obligation on the pariih to provide 
for their poor (e). 


1808. 

ThtKfNO 

agmfi 

The Inhabitants 
of 

*St. Jams* in 
Busy St. Ed- 
munds. 


Frerc y contra, denied that there was any dittindion 
between cafu/«l and other poor, in rd'peft to their re- 
moval. Before the ttat. 35 G. 3. it was always confi- 
dered that coming to fettle upon a tenement under ic /. 
a year, and being likely to become chargeable, were con- 
vertible terms; and the only difference that ftalute has 
made in this refpeft is to prevent perforis who before 
were liable to be removed, as likely to become chargeable, 
from being removed till they are a&ually chargeable* 
The word fojourning ufed in that ftatutc befpeaks only a 
temporary ftay in a place, as contradiftinguiffied from /#- 

s * 

(a) Cdld. 527. (b) Exch. 7 . 7 G . 3. Bull. N. P. 129. 147. 

(0 But the law will not raife an Imbued promife in pariih officers to 
repay money hid out for one of their paupers taken ill in another panfli. 

V* fanwtll, 2 Eafiy 505. 


habiting 
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againji 

Tlie Inhabitants 
of 

St. James in 
Pury St. Ei»- 

AfUNDS,. 


hab%ting % yrhich implies a regular dwelling there. At the 
time when the order was made the pauper had not only 
been fojourning in the parifli for a day, but was likely to 
continue there for fome time. The objeftion would have 
applied as well to a removal under the flat. 13&14 
Car. 2. as under the flat, 35 G. 3.; and therefore the 
argument proves too much 5 for the former ftatute has 
been long extended to cafes not within the precife words 
of it $ and there have been numberlefs inliances in prac- 
tice of the removal of cafual poor. Admitting that the 
parifli is bound in the fird indance to relieve c?fual poor, 
one of the objects of the flat. 35 G. 3* was to point out 
a courfe by which, without endangering the fafety of 
fick or infirm paupers, the parifli which relieved them 
might get reimburfed. And fuch a condruction will 
bed further the objefl: of that a£l 5 for the remedy will 
be more promptly and eflicacioufly adminidered to cafual 
poor from the confideration that the expence will be re- 
imburfed to the parifli. To determine now for the fird 
time, that cafual poor are not liable to be removed, will 
be attended with great inconvenience and encourage liti- 
gation. It will be made a quedion in a variety of cafes 
with what view the pauper came into the parilh from 
whence he is fought to be removed. The animus mo- 
randi and the animus revertendi mud alfo be difeufled* 
The diftinttion of cafual from otlier poor is only a popu-» 
lar one, and not to be found in any of the ftatutes re- 
lating to the poor. Every perfon relieved in a parifli tp 
which he does not belong 'is cafual poor. The prefent 
queftior was raifed in Rex v. KeynaJ!on{a) r but the cafe 
Was decided upon another ground. 




1 $aj)i ijZ, 
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Lord Ellenborough C. J. The cafe has been very 
fully gone into, and if the Court thought that any fur- 
ther light could be thrown upon it, they would have been 
dcfirous of receiving it. But no doubt can be raifed on^ 
the quellion. No perlon is removeable from the parifli 
where he is but by pofitive ftatute. In order therefore 
to fee what that power is we mud trace it to the datute 
itfelf which confers it, the 13 & 14 Car . 2. c. 12. : and 
that, after reciting that poor people endeavour to fettle 
themfelves in thofe parities where there is the bed 
(lock, &c> } and when they have confumed it, then to 
another parifh. See. fays, that it (liall be lawful, on com- 
plaint of the pariih officers, within 40 days after any fuch 
perfon coming fo to fettle as aforefaid in any tenement under 
the yearly value of 10 1. for any two juftices of the peace 
of the divinon where any perfon likely to be chargeable 
to the parifn (lull come to inhabit , by their warrtmt to re- 
move him to the place of his lad legal fcttlement. The 
exprdfion of coming to fettle denotes that the party comes 
ammo morandi or manendi: it may be for a temporary 
purpefe, but dill it mud be undeiftood that he comes to 
fettle there. But how can it be faid that the pauper 
went into this parifli animomorandi at all ? He went 
into the town with a cart bad of hay, which he was to 
difpofe of, and return with a load of muck: how then 
can it be faid that he went there to fettle? Then if he 
were not removeable within the terms of the dat. 13 Sc 
14 Car . 2. can we find any enlargement of the power of 
removal? The dat. 35 Get> . 3. has the words inhabiting 
or fojeurning : but it would be an extravagant condruAion 
of either of thofe terms to fay that it meant to include 
fuch a cafe as this, Then if the order be not warranted 
a by 


1808. 

The Kino 

agaitifl 

The Inhabitants 
, of 
St. Jamii in 
Bury St. Eo- 
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* 1808. by either of thefe ftatutes, there is no authority for it, 
J— — and the Seffions have done right to quafli if. 

The King 0 ^ 

again# % 

c inhabitants • (j R0SE j. Jt i s impoflible to fay that the pauper be* 

Ball / st* V o- camc rcmove able by the ftat. 3$ G. 3., which was paffed 
mundi. for the purpofe of preventing poor perfons from being 
removed till they were actually chargeable, who were be- 
fore removcable under the ftat. 13 & 14 Car . 2. from the 
parifti into which they had come to fettle in, a tenement 
under the yearly value of 10/., upon being likely to become 
chargeable. A man coming into a town with a cart, for 
an hour, to difpofe of his load, cannot be faid to have 
come there to fettle : but having met with an accident 
there, which detained him, he comes within the dtfcrip- 
tion of cafual poor, and as fuch was neither within the 
ftat. 35 G . 3. nor that of the 13 & 14 Car , 2., and there* 
fore the original order was improperly made. 

Le Blanc J. Whether ultimately it might be better 
either for the poor or for parifhes, to confider perfons of 
the description of this pauper as removeable, I cannot fay : 

I Ihould hope that it would not make any difference in 
the treatment which poor perfons in their neccffities 
fhould experience : but wd can only* look to the authority 
which the magiftrates had to remove the pauper. Their 
power, if any, muft be derived either from the flat- 13 & 
14 Car . 2. or the ftat. 35 G. 3. It has been properly admit- 
ted that the latter of thefe did not enlarge the power of re- 
moving poor perfons, but was meant to provide that per* 
fons who by law were ^before removeable if likely to be- * 
1 come chargeable, fhould not be removed till a&ualty foj 
and to make provifion for fufpending the order of re- 
moval 
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The Kino 
again# 

The Inhabitant! 
of 


moval when made in cafe of ficknefs or infirmity, and 1 808. 
that the expences incurred in the care and maintenance 
of the perfons, between the order to remove and the 
a£tual removal of them, ihould be defrayed by the parifh 
to which they ihould be found to belong. We mull then BuaV St*e* 
look to the ftat. 13 & 14 Car . a. Confidently with that 
ftatute, which enables the order of removal to be made 
on complaint of the parifh officers of perfons coming to 
fettle and inhabit in the parifh, the form of the order 
ftatcs the complaint of the parifh officers of St, James*& % 
that the pauper came to inhabit in their parifh*, (and 
without fuch complaint the juftices would have no jurif- 
di£lion). The quedion then is. Whether this pauper 
came to inhabit or fettle in the parifh ? the cafe {hews 
that he did not ; for it dates the particular objeft of his 
coming there to be to drive a load of hay and return 
with a load of muck : therefore under the ftatute of 
Car, 2, he could not lawfully be the objeft of complaint 
of the parifh officers ; and if not, the magidrates could 
Rave 110 power to remove him. This queftion, though 
glanced at, did not arife in The King v. Kywjlon, 


Bayley J. The dat. 35 Geo, 3. was clearly intended 
to redrain the power of removal, and not to make per- 
fons removeable who were not fo before/ Then to* 
ftat. 13 & 14 Car, 2. only gives the magidrates power 
to remove peifons who come to fettle and inhabit in a 
parifh. Before that datute a fettiement was gained by 
mere inhabitancy, and the datute was pafTed to prevent 
fettlements being gained by inhabitancy. Now it is dear 
that this pauper did. not come to inhabit in the parifh from 
whence he was removed. And as down to the period of 
the ftat. 35 Geo. 3. it never was confidcred that a perfon, 

coming 
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1808. coming into a parifli for fuch a purpofe a< this pauper 

• did, came there to inhabit , or was removeahle j therefore, 

T %lr fincc the ftatutc, which was paffed to reftrid the power 

The inhabitants ^ removal, lie cannot be confidcred as a perfbn fc- 

moveable. 

Order of Seflions confirmed. 


yjfietx / 9 Guard agatnft HoDtiE. 

Th^venucmay rjpHE venue was changed from Middlefex to 1 Devon, in 
an action tor an a&ion for criminal converfation with the plain* 

ve'rltion on the tiff’s wife, upon the ufual affidavit that the whole eaufe 
t! 'a t* 1 ’ °f a 61 ion, if any, arofe in Devon , and not elfcwhere out 

cti^i ej * . ha r>, of that county. On which a mle nifi was obtained for 
thccciiMyto difcharging’tlie former rule for changing the venue, and 
changed; for to bring the eaufe back into Middlefex , upon an affidavit 

•f a«ion^ C »iIt C that the marriage of the plaintiff with his wife was had 

trcTpafs on 'the . y . , 

plaintiff ’swift ; 10 Ireland . 
and thesenne 
can only be 

thephlntift ^ Dtmpur, in (hewing eaufe againfl the laft rule, faid 
undeiulving to that it was to be colle 6 lcd from the affidavit that Devon 

give material 

evidrnce in tiie was the only place where the patties had met. That the 

original county* 

queftion came to this. Whether the venue could ever be 
changed in this kind of a 6 lion ; which depended on 
whether the corpus deli&i, or eaufe of aftion* were the 
criminal intercourfe, or the injured fenfe of feeling which 
the hufband carried about with him wherever he went ? 
and it feemed the former. That the a&ion in its form mud 
be taken to be an a£lion on the cafe, and not of trtfpaffs ; 
otherwife the flatute of limitations would run on it in 
four year 5, inftead of fir, as it had been determined 
to do. 
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The Attorney General and Harris, in fupport of the 1808. 
rule, urged as an obje&ion to changing the venue in 1 ■ 

GlMfeD 

fuch an aftion, that the defendant could not make the *gawj} 
ufual affidavit, without in fome degree admitting the* li0DG ** 
caufe of a£Uon : and as the marriage of the plaintiff was 
had in Ireland , fie could not bring the venue back again 
to Middlefex by giving the ufual undertaking to give ma- 
terial evidence there. The gift of the a£Hon is the per 
quod confortium amifit, and therefore the plaintiff is 
damaged in every county where he is after the lofs fuf- 
tained. There is no inftance of changing a venue in an 
a&ion for debauching the plaintiff's daughter per quod 
fervitium amifit. And in Caillatid v. Champion (a), where 
the venue had been improperly changed, the Court or- 
dered it to be brought back again. 


J-ord Ei.lpncokouch C. J. The rule for changing 
the venue having been made on the ufual affidavit, that 
the whole caufe of aftioir arofe in the county of Devon 
and not elfewhere, 1 .akes it ne< effary to confider whaf. 
is the whole caufe of aflion in this cafe. Now that is 
the trefpafs committed on the wife ; and the proof of the 
marriage of the plaintiff, though neceflary to entitle him 
to recover for the injury complained of, is no part of the 
caufe of a <51 ion. As in C/arte and Another , AJJighees , 
fee. v. Reed (h), where upon a rule for changing the 
venue from London to Ejjex , in an aftion brought by the 
aifignees of a bankrupt againft the defendant for money 
}iad and received j it having been objefied that the com- 
fnifiion was iffued at Weftminjlerf and that the affignees 
were chofen at Guildhalls and that as it thereby appeare 4 


(<*) 7 Term Rep. 205. (*) 1 New Rep, 310. 


Voj- Xt 




0 
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1808. that the whole caufe of a£lion did not arife in Ejftx, 
therefore the plaintiff was entitled to retain his aQion in 
apwjt London : the Ch^ef Juftice faid that if the caufe of action 
HoDGf ' -arofe in two different counties the defendant had nq 
right to change the venue ; but that the matters dated 
were no p?rt of the eaufe 0/ aftion, which mull have 
arifen before the bankruptcy j though they were material 
evidence to be given in fupport of it. Therefore that 
the plaintiff mud undertake to give material evidence in 
fiondoth in order to draw back the venue. So here, 
though the marriage be a material inducement to the 
right of the plaintiff to maintain the aflion in refpe£t to 
the trefpafs on his wife ; yet it is no part of the caufe of 
aflion ; and consequently the venue can only be brought 
back by the plaintiff’s undertaking to give material evi- 
dence in Middlefex* 

Per Curiam , Rule difeharged* 


Tburfldf, 
June 13 d. 


The Trent Navigation Company pgatvfi 

Harley. 


The inches «f jQEBT on bond given/ in 1799 for 50 p/.; the condi. 

■band”Vondi. tion of which, reciting that the company’s com* 

pnncipd 0%. m ' ttee had appointed James Ella, collector of their tolls, 

gor to eicoum an( j that the defendant and one Barnfdalt had agreed to 

forand p >y over . . 

from time to dye their bond as Sureties for Ella 9 s faithful difeharge of 

time ail fuch * t . 0 

tolls as he his fluty, was that u Ella lhould, as long as he con- 
for the obligees,) tinued tolleflor, from time to time perform the orders of 
lxaSS X cotnm<lttee ) an< ^ lender to them or their treafurcr, 


accounts for 8 

or 9 years, and not calling upon the principal for payment fo foon as they might have done 
for Aims in arrear or unaccounted for, is not an eftoppei at law in an altion againft the 
fpreties. * 


IfC. 
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&c. true accounts in writing of all monies which he i8o8. 

ftonld receive and pay on account of the navigation, &c. — - 

° The T*Eirr 

and alfo if he fhould from time to time truly pay to the Navigation 

treafurer, when required, all fuma of money which # 
fliould come to his hands as fuch collefltor and receiver, H **** v - 
without fraud or delay, and in all things faithfully exe- 
cute the faid office of colleAor, &c. then the bond to be 
void. The declaration then fet out a breach of the con* 
dition, (hat Ella did not pay to the treafurer, when re* 
quired, all fums of money which came to his hands as 
fijeh colk&or, &r, to wit, tool, between the 6th of 
Augujl 1799 and ift of November 1807 ; °f which the 
defendant afterwards had notice, &c. 

The defendant pleaded, id, non eft fafium. 2dly, 

That Ella did from time to time pay to the treafurer, when 
required, all (he fums which came to his hands as collec- 
tor, Sec. 3dly, That before refufed or was required 
to pay to the treafurer the faid fuppofed fum come to 
his hands as colled} or, to wit, on 6th Auguft l8of>. 

El/a rendered accounts in writing to cly; vummittee, which 
purported to be true accounts in writing of all fums by 
him before received and expended, as colle&or, &c„ 
which accounts were allowed, approved of, and palled 
by the faid committee; and Ella in due manner when 
required paid to the treafurer the fums which upon the 
balance of the fame accounts appeared to be in his 
hands ; and the committee and the plaintiffs, when they 
fo allowed, approved of, and palled the fame accounts, 
might, without their wilful negleA or default, have dif- 
covered any fums received by Ella* as colledor, &c* not 
included, and which ought to have been included there* 
in, And any falfe or fraudulent entry, calculation, ba- 
lance, or other error, or deceit in the fame accounts, Sic,: 

D a yet 
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yet the committee and the plaintiffs negleQed fo to da, 
and negieded to require Ella to pay any other fum thafc 
the balance in tHfe accounts fo delivered, &c. and alfe 
negleftcd to give due notice to the defendant of any refufal or 
default of Ella to pay any fum for fix months after the paf- 
fing and allowing the fame accounts : by reafon of which 
premifes and of the laches of the plaintiffs in that behalf, 
and inafmuch as the defendant, without his default, was 
altogether ignorant of the premifes, the defendan^be- 
came wholly difchargcd from all liability to tl.*? plaintiffs 
on the bond, by reafon of Ella'* refufal to pay to the 
treafurer the faid fum by him received as aforefaid. The 
4th plea dated that when the accounts were fo rendered to 
the committee by Ella y and allowed, approved, and paflld 
by them, (as mentioned in the lad count), he was in due 
manner required and did in due manner pay to the trea- 
furer the refpeftive balances appearing to be due on 
fuch accounts ; and that the committee and the plaintiffs, 
at the time they.fo allowed, approved, and pafTcd the 
accounts, had notice that Ella had received certain fume, 
as collector, &c. not included, and which ought to have 
been included, in thofe accounts, being the fums men- 
tioned in the declaration, and alfo then knew of falfc and 
fraudulent entries, balances, and.cther errors, &c. in fuch 
accounts: yet the committee and the plaintiffs for a 
long time, to wit, fix years after the pafling of thofe 
accounts, negletted to require Ella to pay the fums fo 
received by him, or to pay any other fum than the ba- 
lances appearing on the accounts fo rendered, &c. and 
dmring all that time .negicfted to give the defendant no- 
tice of any default or i refufal of Ella to pay or account, 
&c.$ and fraudulently s concealed from the defendant that 
Ella had concealed the fame \ and that he had made the 

faid 
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fuid falfe and fraudulent entries, balances, and errors, 
&c. : by reafon of which premifes, and by the laches of 
the plaintiffs, and inafmuch as the defendant, without his 
default, was ignorant of the premifes, he became wholly 
difcharged from all liability, &c. The 5th plea Hated 
more generally that the plaintiffs might, without their 
wilftil negleft and default, have dete&ed any fums re- 
ceived by Eihfte collector, which ought to have been 
paid or accounted for by him to the phiritiffs, or any 
falfe entry, balance, error, &c. in the accounts fo ren- 
dered by him : yet they negledied fo to do, ancj for Jlx 
yenrsj after the refpeftive times of receiving the faid fup- 
pofed fums by Ella y they neglefted to require him to pay 
them, and alfo negle&ed to give notice to the dcfendaut 
of his default, &c. and the defendant, without his de- 
fault, was ignorant 0/ the premifes and of the laches of 
the plaintiffs in that behalf, and thereby became dif- 
charged, &c. The 6th plea dated that after Ella had 
received the fums in the declaration mentioned and not 
paid over, &c. the plaintiffs had notice of the fame, and 
alfo of divers falfe entries, &c. and balances in his ac- 
counts, & c * ; yet they ncgledled foT the time and in the 
manner in the 5th plea mentioned, -&c. Ifllies were 
taken on all thefe pleas. 

At the trial before Wood B. at Leicefter , Ella the col- 
lector proved that, having received confiderablc turns for 
tonnages, he was, in 1807, called upon by the trea* 
furer to know how the account flood ; and made it out ; 
by which a balance appeared to be due to the company 
of above 1000/.; which he told the treafurer that he 
could not pay, but that his furetfes mud. The defend- 
ant, having been informed by Ella of this balance againfl 
him, required time to look into the account, and was to 
D 3 endeavour 
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endeavour to fettle it. Ella alfo proved that he had 

debited himfelf' with the amount of the tonnages when 

due whether he received them or not ; and that many 
\ 

f)f them he did not receive; but was in the habit of 
giving credit for them to different perfons with the 
knowledge and confent of the treafurer. That he at- 
tended the meeting of the committee, who audited their 
books once a year. And Ella produced in court tlnr 
book by which he accounted to the treafurer for the tolls 
received, and which was at all times ready for his infpec- 
tion ; and which contained the initials of the treafurer 
and his clerk denoting receipts of money from Ella, 
Neither the treafurer, nor the company, ever complained 
of any deficiency in Ella’s accounts till July 1807, when 
he communicated it to his fureties ; though the treafurer 
might every year have afeertained the baljnce due to the 
company: and there was no difficulty in detefting the 
errors when the accounts were fettled. On the part of 
the defendant it was contended, that the aftion did not 
lie in the name of the company, they having been paid 
all the arrears for which the aft ion was brought by their 
treafurer, who, by this aftion, brought in the name of 
the company,, was endeavouring to recoup himfelf in 
damages againft Ella’s furetyy But the learned Judge 
faid he could not notice that defence upon this record. It 
was next contended, that the fureties were difeharged 
by the treafurer’s not having given notice to them of 
Ella' % being fo much in arrear in his accounts, and by 
fuffering him to run fo much in arrear. But that was 
alfo ruled to be no defence at hw, and only available, if 
at all, in equity ; where the general principle was tiiat if 
ati obligee enlarged the time of payment to a principal,, 
without the content of the fureties, the latter were di£» 

charged*. 
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charged. But whether that had ever been extended fo . i8p8« 
far as to hold that fureth s were difcharged by an obligee’s The Trbht 
neglefting to call upon the principal fo foon as he might ; Navigation 

» .. . . . . . ..... Company 

or by not giving notice to the furetzes that their principal # mgtinfl 
had not paid, might be doubted. But that in this cafe Hamlet* 
it appeared that the fureties had notice immediately after 
the deficiency was difcovered ; and that till that time the 
treafurer had a good opinion of and did not fufpefl: Ella. 

There was no proof of Ella's having ever rendered any 
account to the committee : and the defendant’s counfel . 
declined going to the jury either upon the fa& of the 
requeft to account, or the quantum of the demand: but, 
referving the que (lions of law, or any remedy in equity, 
it was agreed that only one fum of 500/. fhould be taken 
in execution upon this and another action againft the 
other furety- 

Vaughan Serjt., having before obtained a rule nifi for 
a new trial, was now called upon to fupport his objec- 
tion to the verdiQ, and to point out to which of the 
pleas he meant to apply the evidence, id. He con- 
tended that the evidence amounted to proof of payment 
to the treafurer, under the 2d plea, of all the fums 
actually received by the colie&or, Ella; though he had 
alfo debited himfcif with fums which he had not actually 
received, but which he had given credit for to different 
perfons, with the knowledge and confent of the treafurer, 
which was within the fcope of his duty. [But the Court faid 
that there was no evidence of payment in fadt to the com- 
pany of the tolls received.] adly, He contended that the 
accounts having been annually audited and approved by 
the committee, in which thofe fums were fet down as re* 
ceived,. which in had not been receive J \ and it ap» 

D 4 peariog 
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pearing that the errors which exifted were fuch as might 
eafiiy have been dete&ed upon the view of the account! 
when they were fettled ; and the treafurer might every year 
^ave afccrtained the; balance due to the company 5 either 
it mult be taken that by omitting to examine the accounts 
properly, and to afceitain the balance, the committee dif- 
chargedthe colle&or, and gave credit to the treafurer ; which 
would alfo amount to payment under the 2d plea: or, ^dly, 
The committee were guilty of fuch grofs negligence and 
laches, in not requiring the principal lo account accord- 
ing to the. condition of the bond from time to time, as 
will difcharge the fureties from their obligation. For 
the fureties rely upon the obligees ufing due diligence 
againft the principal obligor, and their omitting to do fo 
for 8 or 9 years lulls the fureties into a falfe fecurity, 
and prevents them from ufmg due diligence againft their 
principal for their own protection. And he referred to 
Rees v. Herrington (<j), where Lord Loughborough C. held 
that an obligee’s giving time to the principal, without 
notice to the furety, difcharged the latter. 


Balgtij and Chtrfo, contra, were flopped by the Court. 

Lord Ellfnborough C. J. The only queflion is, 
Whether the laches of the ol/ligees in not calling upon 
the principal fo foon as they might have done, if the ac- 
counts had been properly examined from time to time, be 
an eftoppel at law again (l the fureties ? 1 know of no 
fuch eftoppel at law, whatever remedy there may be in 
equity. None of the pleas appear to hate been proved 
ki faft. 

Per Curiam, Rjjle difcharged- 


W * 544* 
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The King againjl The Inhabitants of Hellingly. 


^'WO jutlices by an order removed the wife and four 
children of J antes Patterfon from Hellingly to Bright - 
helmjione, both in the county of SuJ/ix: the Seifions 
quaibed the order, lubjeft to the opinioo of this Court 
on the following cafe. James Patterfon^ the hulband 


A tenement 
found to be o{ 
the value of 4$, 
a-week, and to 
be demifcable 
at all times of 
the year, if idt 
by tit toetk $ but 
not to be of the 


and father of the paupers, at the time of the taking and betet " 

occupying the tenement hereinafter mentioned, was a <r;^jwjcan- 

r/ 0 f 9 not confer a fet- 

private foldier in the Suffix militia, quartered at Brighton dement on the 
With his regiment, which then lay in the barracks there, ndenceti^r^ 
He had permifiion from his officers to deep out of the for 4 ° da3f# * 


barracks, for the purpofe of being with his family ; and 
hired a houfe at 1 Brighton by the week, paying four (hil- 


lings a-week for the fame, which houfe he fo continued 
to occupy and deep in with his wife and family for three 
months. The houfe fo hired and occupied by him is at 
all times of the year of the value of four (hillings a-week, 


If taken by the week; but is not of the value of 10/. pee 
annum to be taken by the year. The queftion referred 


was, Whether James Patterfon gained a fettlement undeu 
the above circumftances ? 


Court hope and Sedgwick, in fupport of the order of Sef* 
Cons, contended, ift, that the faft found in the cafe, 
that the tenement was not of the value of 10 /• a -year, 
concluded the queftion : for though the letting need not 
be by the year, yet the value of the tenement muft be 
eftimated by the year*, becaufe the aft 13 & 14 Can 2. 
n i2« fpeaks of coming to fettle, i. e. to reftde , on a tene- 
ment under the yearly value of 1 ©/• 2dly, A foldier cannot 
1 q gain 
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gain a fettlement during the time that he is on military 
duty in the patifh. The flat, of Car, 2. was not made to 
facilitate but to reflrain fettlemerjts, by enabling the ma* 

ft rates to remove 4 hofe who ccme to fettle on tene- 
ments under 10/. a-year who were likely to be charge- 
able: but a foldier could not have been removed at any 
rate, either before or after that a ft, and therefore could 
not gain a fettlement by refidence on a tenement of that 
▼alue under the aft, not being within the intention of it. 
And this is confirmed by the claufe in the mutiny aft, 
enabling every foldier to be examined as to his fcttletaent; 
which examination is conclufive ever afterwards, and he 
cannot br examined a fecond time ; which (hews that 
the Legifhture confidered that a foldier could not.gain a 
fubfequent fettlement. 

D'Oyly and Roe, contr^, argued that the meaning of 
yearly value of io/.,in the ftatute, was a tenement which 
would produce to the owner id, in the courfe of a year: 
the yearly value being fo called in contradiftinftion to the 
%rofs value of the tenement, to be fold. The aft does 
ijot fpcak of the yearly value “ under a yearly con toft,” 
as contended for : and if fuch a letting as this be not 
fufficient, it mull be argued that if a tenement in fuch 
a place as Brighton could not/ be let at al! by the year, 
but could be let by the week, fo as always to produce 
above 10/. within the year, yet it muft be taken as 
worth nothing by the year . Here the value is found to be 
4 /. a-week at all times of the year. The queftion might 
be different if that were otherwife. It may well happen 
that for one fix months A, would be always wili ng to 
pay j /. for a tenement, and B . 5/. for the other fix 
months ; end yet it might not be worth 10/. to either of 
5 them, 
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them; becaufe neither would want it for the whole year. 
But the true queftion is. How much it is worth to the 
immediate owner, who colle£U the Tent from the a£tual 
occupiers? and if he in fa& receive io/. a-year from 
all the tenants at different times within the year, the 
yearly value of the tenement muft be fo much : although 
if he be a middle-man he may deduct a certain propor- 
tion of that for his trouble and profit before he makes 
his payment over to the owner of the inheritance. Va- 
lue and rent are different things, and the word ufed in 
the ftatute is value. In Rex v. F ramlingham (a) the land- 
lord’s paying the rates and taxes out of a referved rent 
of q/. a-year did not prevent the gaining of a fettle- 
ment. So in Rex v. St. Mathew, Bethnal Green ( 4 ), If 
the value be io /. a-year, though the rent be left, it is the 
fame. In Rex v. Whitechapel (c) there was no finding of 
what the room would have let for by the year, but only 
by the week. The true queftion, according to AJhhurJl J. 
in Rex v. Fillottgley (el), is whether the party have fuffi- 
cient credit to be trufted with a tenement of io/. f a year 
value. idly, The reafon why a foldier cannot gain a fet- 
tlement by hiring and fervice, becaufe he cannot contract 
for his perfonal fervice with the mafter, does not apply 
to a fettlement of this kind, for which it is only neceffary 
that he ftand in the relation of tenant to the premifes for 
40 days, during his refidence in the fame parifh. Offi- 
cers ftand in this refpeft in the fame fituation as common 
foldiers under the mutiny a£h And however uncertain 
their refidence may be profpe&ively, that cannot affe& 
t be relation of landlord and tenant, a9 it does that of 
mailer and fervant. The refideftce of a tenant at will is 

(4) Burr, S. C. 74$. (b) lb . 5-41 

(f) Hit. 26 G. 3. a Ctnji. 154. (A) 1 7erm Rep. 460. 

pre- 
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profpeftively as uncertain ; and yet that is no objeftiori 
to his gaining a fcttlement. The claufe in the mutiny 
aft relative to the examination of foldiers as to the place 
of their fcttlement \s merely to facilitate the proof, with- 
out withdrawing the foldier again and again from hit 
duty every time he changes his quarters, to examine him 
as to the fame fcttlement. To make oath at aforefaid 
means to make oath of his fcttlement in A., which he 
had before made oath of ; but does not prohibit another 
examination as to a new fcttlement in B, 


Lord Ellenborough C. J. It is unneccftary to con* 
fider the fecond ground of argument, how far a foldierj 
as fuch, is capable of gaining a fcttlement by renting a 
tenement of 10/. a- year, the Court being clearly of opi- 
nion, upon the firfl ground, that no fcttlement was gained 
by the pauper in Brighten. The words of the ftatute 
enable the juftices to remove any perfon who “ Ihall 
come to fettle in any tenement under the yearly value 
of ic/«:” that is, upon a tenement the value of which 
is to be eftimated by its annual value, to be let by 
the year, at the time of the party’s coming to fettle 
upon it. It need not in faft be let for a whole year j 
it may be let by the week, or the day; but thofe 
lettings are only media for 6fcertaining the yearly va- 
lue, if nothing appear to the contrary : but when it is 
exprefsly found that the tenement was not of the value 
of 10/: ayear to be taken by the year, it is impoflible by 
any reafoning to make the matter more clear. Suppofe, 
however, that it might be let every week in the year at 
4 1. a-week, which would amount to 1 0/. 8r. and a frac- 
tion } I a(k whether in fair eftimation that would be of 
equal value with a tenement of the value of 10/. a-year 

to 
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to let by the year ? Whether the difference of 8 /. and a 
fraQion to be made by fifty-two fuccefiive contrails 
would be an equivalent for fo much additional trouble 
and inconvenience ? Nobody would hefitate to fay that* 
fuch a tenement was hot of the value of ic /. to be let by 
the year. But the ftatute, fpeaking of yearly value, means 
the value of the tenement to be let by the year. 

Grose J. agreed. 

Le Blanc J. When the ftatute fpeaks of the yearly 
value, what elfe can be underftood by that expreflion but 
the value to be let by the year ? It has been held indeed 
by conftrultiun of the ftatute, that a fettlement may be 
gained by a taking of a tenement for lefs than a year, 
provided it is of an aliquot value, which would amount 
to i©/. a year. But in none of the cafes where that has 
been decided did it appear that the eftimated value de- 
pended on the mode of letting by the week or other 
fliorter period than a year. But the letting at fo much by 
the week or the month was mtrely taken as a criterion of 
the yearly value : and this is an anfwer to all thofe cafes. 
Here, however, it is ftated that the value of 10/. within 
the year depended on the taking being for a fliorter pe- 
riod than a year, and no perfon would have paid that 
yearly value for it. If this, then, were allowed to confer 
a fettlement, the next thing contended for would be, that 
a field, which nobody would take for io/. a -year, if it 
could be let out by the tenant for one night (which he 
might do to drovers of cattle pn the road) at that rate 
would confer a fettlement. I am not difpofcd to extend 
jthe words of the alt further than the cafes have already 
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1808. Batley J. This cafe is fo clear, that I regret that 
the Sefiious were prevailed upon to referve it for our 
confidcration. The queftion is, Whether the value of 
The inhabitants, thin tenement be lb /. a-ycar? To afcertain that, the 
JJilmncly. only fair criterion is whether it would let at a fingle 
letting, -without further trouble, for that fum. If it 
could be fo let at a fingle letting, the landlord might 
refide elfewhere at a diflance : but if it is to be let 
weekly, he mull either refide upon the fpot himfelf, and 


have fo much additional trouble in letting it, or he 
muft employ fomebody elfe there, and pay him for his 
tronble : and in either cafe part of the 10/. obtained 
within the year by weekly lettings would go either to 
compenfate himfilf for his trouble or in defraying the 
expence of his agent: befides, the rift of not being 
able to let it for three weeks in the courfe of the year, 
in which cafe the aflual rent would be reduced under 
10/. a year. The ftarute then, fpeaking of the yearly 
value, and the queilion being, Whether the tenement 
were worth 10I. a- year to be let at a fingle letting, 
without further trouble 5 and that being negatived by 
the cafe } it is clear that no fettlement was gained by 
the pauper’s occupation of it. 


Ofder of Se(fions confirmed, 


Saturday % 
June 25th. 


Cunningham againjt Cooan. 


In the cafe of a 
defendant 
charged in exe- 
cution , the com- 
mftritur muft 
be filed of the 
fame term as 
•he marihal’s 
acknowledge 
IfteM, 


J^INAL judgment was frgned in laft Hilary term, and 
in the fame term the ufcal rule was taken out for 
the marflial to acknowledge the defendant in his cuf- 
tody: but the committitur, under which the defendant was 
charged in execution, was not filed till Mafttr term. And 

becaufc 
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becaufe the committicur was not filed in the fame term 
as the judgment, a rule' was obtained, upon the authority 
of Fijber v. Stanhope {o), calling on the plaintiff to ihew 
caufe why it (hould not be taken off the file, and the de- 
fendant be difcharged out of the cuitody of the igarfhal. 


1808. 
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Hullod , in flicwing caufe, obferved that in Fijber v m 
Stanhope the committitur was not filed till the third term ; 
but that here it was filed in the next term after final 
judgment ; which was in time, according to the pra£fcice t 
to charge the defendant in execution. That the rule for 
the marlhal to acknowledge the defendant in his cuftody 
peed not have been taken out till Eajler term ; but that 
would not hurt, as the committitur was the material 
thing. 

Cctnyny contra, (in anfwer to a queftion from the 
Court, how the marflial’s acknowledgment was material 
to the regularity of the committitur) anfwered, that 
formerly the prifoner was brought up in perfon, and 
committed by order of the Court to the cuftody of the 
marflinl in court ; but that now a rule is made out, and 
fexved on the marlhal, to acknowledge that the defendant 
is in his cuftody, and the marftial’s acknowledgment is 
made on that rule 3 and therefore it was neceflary, for 
confiftency fake, that the acknowledgment of the marflial 
(hould be of the fame term as the committitur; and 
until fuch acknowledgment the marflial would not be 
liable for an tfcape. And therefore Afikurjl J. delivered 
the opinion of the Court in Fijber v. Stanhope , that the 
acknowledgment ought to be of the fame term in which the 
defendant was charged in execution, and that the pre* 


fcdipg 
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1808. Ceding acknowledgment given in that cafe two terms be« 
fore was not fufficient. If the plaintiff did not mean to 

ffHNlKOHAM % 

H* in ft charge the defendant in execution till Eajler term, he 
• fhould have waved the former and taken out a new rule 
in that term. 


Lord Ellenborough C. J. The committitur pro- 
ceeds on the acknowledgment of the marfhal in an ante- 
cedent term, and is therefore irregular, on the authority 
of the cafe cited. 

Per Curiam , Rule abfoiute (a). 

(4) Vide the forms of the rule on the marshal to acknowledge, &c., 
of the committitur-piece, and of the entry of the committitur, 3 Tidd's 
Fret? id. Appendix. 


Ryajl againft Rich, 

^HE plaintiff declared in debt, for that the defend* 
ant, before and on the 25th of December 1805, held 
a meffuage and lands called North Allfon , as tenant from 
year to year, of which the reverfion was in the plaintiff; 
nant pleaded nil t jj at on the 20th of December 1 804 the plaintiff cave the de* 

debet to the iff, , r ® 

and a tender of ftndant notice in writing to quit the premifes and demand- 

the Jingle rent 7 ' 

hetore aftion cd the poffeflibn thereof on the 25th of Dec . 180$, when 

brought to the 

ad count, and the intereft of the defendant determined ; nevegthelefg 
paid the money 

into court ; the defendant refufed to deliver up poflefllon according 

which the plain- . 

tiff took out be- 
fore trial and ftill proceeded : and held that this was no caufe of nonfuit, as upon the ground 
■ of flit h acceptance of the fingle rent being a waver of the plaintiff’s right to proceed for the 
double value,; but that the cafe ought to have gone to the jury ; and that the plaintiff*? 
going on with the a&ipn pfur taking the fingle rent out of court was evidence to Jhcw 
*that he did not mean to wave his claim for the double value, but to take it pro u no. 

it Teems that though the fing}e rent were paid into cour t on the fecond count, yet if the 
plaintiff had not accepted it, but had recovered on the Arft count, the defendant wouM 
have been cnritlcd to have the money fo paid in deduced out of the larger Turn re* 
•ovtted. 


Saturday, 

June 251b. 

A landlord de- 
clared in debt, 
iff, for the 
double value, % 
idly, forufc 
?nd occupa- 
tion; thete- 
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to the notice, and •wilfully held over, &c. againll the fla- 
tute : and then the plaintiff averred the yearly value of 
the premifes to be 80/., and demanded 2co/. as the double 
value, during the time the defendant fo held over. There, 
was a fecond general count for the ufe and occupation 
of a certain other dwelling-houfe and lands held by the 
defendant of the plaintiff by his fufferancc and permiffion. 
The defendant pleaded as to 200/. demanded in the firft 
count* and 112/. jo/, parcel of the 200/. demanded in 
the fecond count, nil debet: and as to 87/* 10/. rtfidue of 
the 200 /. in the fecond count, he pleaded that after it 
became due, and before the exhibiting of the plaintiff’s 
bill, viz. on the 25th of March 1807, he tendered the 
fame to the plaintiff, who refuffd to receive it : and in 
another plea, he ftated the tender of 17/. joj. on the 
different quarter days on which the fame became due, 
(making in the whole 87/. icr.) as rent for the premiffs 
mentioned in the fecond court, from the 2^th of March 
1806 to the 25th of March 1807, (the laft quarter d'.y 
before the commencement of the action) ; which the 
plaintiff refufed to accept, and the defendant now brought 
the fame into court. The plaintiff in his replication 
joined iffue on the nil debet, and admitting the tender 
as pleaded, took the money out of court on tjie 24th of 
July 1807. The caufe was tried at Launtejton in March 
1808, when the plaintiff proved the tenancy by pay- 
ment to him of rent by the defendant, and the notice 
to quit as laid, and that the annual value wis 70/., 
and that the defendant rented no other premifes than 
Allfin eftate of the plaintiff, fo r which the rcut had 
been tendered before the aflion, and paid into court. 
Serjeant Marjball, who tried the caufe, thereupon non- 
fuited the plaiutiff; being of opinion that as he had 
VoL. X. E received 


1808. 


Ryall 

Cgd'r.ft 

Rich. 
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received the rent paid into court upon the fecortd count, 
which appeared upon the evidence to be for the fame 
premites and for the fame petiod for which the double 
•value was claimed, 'he had waved his title to the latter, 
and that the jury could not, in addition to the Tingle rent 
fo received, find a verdift for the double w.lue. 

Moore in the laft term obtained a rule nifi for felting 
afidc the nonfuit, on the ground that the acceptance of 
the Tingle rent upon the general count for ufc and occu- 
pation was no waver on the record of the double value 
fought to be recovered by the firit count for wilfully 
holding over. And whether it were a waver in fact was 
a queftion for the jury to have decided. 

Jlnjly and Adam jun., now fhcwed caufc, and con- 
tended that the double value for wilfully holding over 
premifes, after notice to the tenant to quit, was given by 
the flat. 4 Geo . 2. c . 28. in the nature of a penalty ; for it 
provides that Cf againfl the recovery of the faid penalty 
there fhall be no relief in equity.” In fuch an atlion 
therefore the landlord difaffirms the tenancy of the 
defendant, and proceeds againft him as a trefpafler and 
wrong-doer : and on that ground the Court in Soul/by v. 
Neving (a) held that there was no inconiiftency in main- 
taining this a&ion after a recovery of the fame premifes 
in eje&ment j though they doubted whether after a reco- 
very in eje&ment an aftion would lie for double rent 
upon the flat. 1 1 Geo. 2. c. 19. in which the tenancy was 
recognized. Upon the fame principle the acceptance of 
rent, qua rent, by a landlord, by which he recognises the 
tenancy and lawful pofl*effion of the tenant for the period 

3 »* _ ■. 

during 


SO 

1808. 

It V ALL 
sgairt/i 
Kick. 
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during which the rent accrued, is clearly inconfiilent 18.08. 
with the action for double value during the fame period, ' 

m which aflion the defendant is treated as a trefpaffer vgainji 
and wroni-doer. Wherefore in Cobb v. Stokes (a) the 
Court held that if the landlord took his verdifl for the 
double value from the midJle of a quarter when the pof- 
feflion was demanded, he could not recover the Tingle 
rent for the antecedent fraction of fuch quarter (the rent 
having been before referved quarterly) upon the general 
count for ufe and occupation, as upon an implied tenan- 
cy, with reference to the former holding. Now here 
the plea of tender of rent (which could only be pleaded 
to the count for ufe and occupation ; for it would have 
been no anfwer to the count for wilfully holding over 
after notice to quit, to which another anfwer would have 
been given at the uial if the eaufe had proceeded) co- 
vered the whole period for which the double value was 
claimed in the firlt count; and the acceptance of the 
t<ndcr, which adopts the terms and character of it, muft 
be talari to be an admiflion by the landlord that the de- 
fendant held the premifes mentioned in the fecond count 
as tenant to him during the whole period for which the 
rent was claimed, ami that he received the tender as of 
rent for the fame premifes. And then, when it wa9 
proved at the trial that the defendant held no other pre- 
mifes of the plaintiff but thof J for which he had already 
received fuch rent under the general count for the very 
Came period ; this operated, not indeed as a legal eflop- 
pel upon the record to his recovery of the double value 
or penalty upon the firft ccunt, but as a waver of the 
penalty in faff, as a waver of the notice to quit, and ns 
a waver of the demand of pofleflion under the flat. 


(<0 S £«/?, 35S. 
£ 2 


4 Geo. 2.J 
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1808. 


Ryael 

agawjl 

Rich. 


4G^. 2.; becaufe thefe claim?, founded only,- as the/ 
are, upon the ground of a tortious poffeflion, are incOn- 
fiftent with the recognition of a lawful tenancy during 
the fame period. And the tender haying been made 
upon the count for ufe and occupation only, it was not 
competent to the plaintiff when he took it out of Court 
to fay that he meant to apply it to the firft count for wil- 
fully holding over (to which it could not apply), and that 
lie only received it in part fatisfa&ion of the penalty, and 
not as rent. 

Lord Ellenookough C. J. In this a&ion the plain- 
tiff claims fisft to recover a flatut^Lle comptnfation from 
the defendant, for holding over the pofkffioii of the pre- 
mifes after the expiration of a notice to quit and demand 
of poffeflion ; and, adly, to recover fo much for ufe and 
occupation,* upon the ccnvcmionary flipulation of the 
parties. The fiifl claim arifes out of the compenfation 
given by the flat. 4 Gto. 2., and the cafe (lands thus: If 
the tender of the fmgle rent had been accepted before 
tlie aftion brought, it wculJ have been a queflion for 
the jury to have determined, whether it were not a 
waver of the landlord's claim to the double value ? If it 
were accepted after the action brought, it became a 
queflion with what intent it Was received; whether in 
part faiisfa£tion of the double value, or as a waver of it. 
At any rate it is no efloppel in Jaw, but an efloppel, if 
at all, arifing out of the a£ls and intents of the parties, 
which fliould have gone to the jury. There cannot in- 
deed be a double fatisfaflion for the fame thing ; but the 
queflion is in what fenfe the plaintiff received the mcney 
tendered and paid into court 5 whether as part of the 
larger fum which he claimed for the double value, or as 

the 
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the lefs fum claimed for ufe and occupation ? Now no- 
thing appears here to fhew that he was eftopped from 
taking it as part of the larger fum cj aimed by the firft 
count : and the very faft of his going on with the fuit, 
after taking the money out of mutt (hews that he did 
not mean to take it in farisfadlion of the It (Ter fum. It 
was therefore no eftoppel from proceeding for the double 
value. 

Le Blanc J. (a). It is fuflicient to fay that this was 
not a ground of nonfuit. A tender was made of the 
Angle rent before the aftion was brought, which the 
plaintiff* refufed to receive, and brought his a£lion, 
claiming in Ills firft count the double value, and in his 
fecond fo much for ufe and occupation. The defendant 
paid the money tendered into court on the fecond count. 
If tl *en the plaintiff had not taken the money out of 
court, how would the cafe have flood ? If he had fub- 
ffantiated his firfc count, he would have recovered a ver- 
dict for the whole of the double value, and got judgment 
and taken out execution for it. And how the defendant 
would have got his money out of court again I do not 
know. Or the plaintiff might have t 'ken the money 
paid into court in part fitisfaclion of the money recovered 
for the double valin*, and only taken out execution for 
the remainder. But here he took the money out 
before verdift, and afterwards went on to recover the 
double value, deducing that fum. This cafe then ap- 
peals to me to fall in very clof.ly with the deflrinein Doe 
v. Batten ( b ). There the landlord had received a quar- 

{ a ) ^Grofc J. was 

UO Cswj> m 243. anJ viCc D,r v. liurfhty, 2 Frf* 237. 

E n , ter’j 


1808. 

Ryalf. 

ilfjwjl 

Rica. 
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1808. tei^s rent, due after the expiration of the notice to 
quit, and after ejettment brought-, but ftill he pro- 
agawft ceeded with his . cjc&ment ; and the queftion, which 
RlcK * was considered as proper to be fubmitted to the jury, 
was whether this were a waver on the part of the land-* 
lord of his right to proceed : and it was held not to be 
a waver. So here the proof of the defendant having ten- 
dered the (ingle rent and paid it into court, and the 
plaintiff having taken it out, but ftill proceeding in Iiis 
a&ion, was not a ground of nonfuit . 

Bayley J. The objection taken is againft ths law 
and juftice of the cafe. The plaintiff in his firlt count 
claims the double value ; and in his fecond count the 
fingle value of the premifes. The defendant pleads a 
tender as of the fingle value, and pays the money into 
court on the general count. The plaintiff fays in efteft, 
I am willing to receive the fingle value paid in as part 
of the double value which I claim ; but l will ftill go on 
for the remainder. There is no inconfiftency in this. 
If then the plaintiff had recovered upon the firft count, 
the defendant would have been entitled to have the fingle 
value paid in deducted out of the double value recovered, 
and no injuftice would be done. And the plaintiff's 
going on with his a£lion after/ taking the money out of 
court (hews that he did not mean to accept it as a conw 
penfation for the double value, but only in part fatisfac- 
lioo of his demand. 


Rule abfolute. 
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Hendy and Others agabifi Stephenson and 
Others. 

r J^RESPASS for breaking and entering the clofe of 
the plaintiffs in the parifli of St. John the Eva?igcli/i , 
JVeJlmin/hry parrel of TothillJitlJs t See. in the county of 
Middlefex , and pulling down a building there ere£led, 
See. The defendants by their fecond plea juftified the 
breaking and entering, &c. ; for that the building was 
erefted in TcthiUfelds % and that one M. B. Wife at the 
time, &c. was feif*-d in fee of io acres of land, &c. con- 
tiguous to TothiUfields, and he and all thofe whofc edate 
he had from time immemorial had right of common of 
pallure throughout Toibil fields ; and becaufe the build- 
ing was wrongfully erected there and incumbered the 
fame, fo that he could not enjoy his common of pafture 
there without proftrating it, the defendants by his com- 
mand, &c. broke and entered, &e. 3 dly. They justified 

by a fimilar plea under Jeremy Bentham . 4thly, They 
pleaded that the faid building was eredted ii\ Totbillfields, 
and that B, Wife before and at the time of the fup- 
pofed trefpafs was feifed in fee of other ten acres of 
land, &c. contiguous to Tothillfields ; and that long be- 
fore the faid time when, &c. by a deed made between 
the then owner of the part of Tothillfields wdiereon the 
building was erefted, and in which, &c. (fuch owner be- 
ing then and there feifed in, fee of fuel) part, &c.) and the 
then owner of the faid lad mentiohed land, &c. where- 
of Mm B. Wife was fo feifed (fuch lad mentioned owner 
being then and there feifed in fee of fuch lad mentionccl 
E 4 land! 


1808. 


Turfday, 
Jvie zalU. 


A defendant in 
t reflate cannot 
ple.iH by w.iy of 
jultifuation 
that he wai pof- 
(cfc <i of a right 
ot common over 
the !ocu‘> in qvo 
under a deed of 
grant by a for- 
mer owner, al- 
iened to he il nee 
lr«tt or dilboyed 
by accident and 
length of time, 
ana therefore 
not proLred 
in couit, of 
which tie date 
and names of tbg 
parties art un * 
InrufTtm 
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1808. 

Hen p y 
Stephenson 


land, and whofe eftite therein the fiid At. E . W. at the 
the faid time when, &c. had ; but which deed is ftnee lofl 
or defrayed by accident and length of time , and therefore 
camrt be brought i?Ho court here , and the date tkertof is , 
and the pnrtu ular parties thereto are y for that reafon y wholly 
unknown to the defendants) the faid then owner of Tothill - 
fields y and in which, &c. being then and there well en- 
titled fo to do, did grant to the faid then owners of the 
faid laft mentioned land, See. whereof At. B . Wife was 
fo feidd as aforefaid. and the tabs and afligns of the 
faid laft mentioned owner for hitnfclf and themf-lves for 
the time being, common of pafture throughout the faid 
part, &c. called Tot hi Ufic Ids , whereon the faid building 
was fo credled,” See. and bccaufe the building was 
wrongfully creeled, and encumbered and abridged At. B. 
Wife's common of pafture, the defendants juftified break- 
ing and entering, & c. by his command, and proftrating 
fucii building, &c. And there was a firnilar plea of juf- 
tification under Jeremy Betithm . Tiie replication took 
ifl'ucs cn the 2d and 3d pitas, and demurred to the two 
lad; dating for fpecial caufes, that no perfon is deferibed 
in tliofe pleas either as the grantors or grantees of the 
grams there mentioned ; nor i* any time fpecified when 
the fuppofed grants were made; nor are the neceflary 
circum dances attending th£m fpecified with fufficient 
certainty ; whereby the plaintiffs are prevented from 
taking any certain ifl’ue on fuch grants, or on the feifm 
of fuch refpeftive grantors or grantees, and are difabled 
from applying any evidence to fuch loofe and uncertain 
allegations, &c. 

Dampie r y in fupport of the demurrer, obferved that 
ilue plea was a new experiment, attempted to be derived 

front 
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from the dottrine in Read v. Brookmati (a), but going 
much beyond it. It was there decided for the firft 
time, that a profert of a non-exifting grant might be 
difpenfed with on a bare averment that it was loll and 
deftroyed by time and accident. Before that determina- 
tion, the excepted cafes were the profert of a deed in 
another court ( b) f the pofleflion of it by the oppofite 
party (r), and, what was more doubtful, the deltrudlion 
of it by fire {d ) : but neither the decline of that cafe, nor 
any juft confequence to be derived from it, can warrant 
the pleading not only a non-exilling grant but a grant of 
unknown parties, anti without a date. If this be al- 
lowed there will be no more picas of prefer iption. It 
will apply to rights of way as wt!l as rights of common, 
and there will be no more occafion for pleas of a way of 
necefiity : no queftion will hereafter arife as to unity of 
pofleflion, or a relcafe of the right* One who had fuch 
a grant would do well to burn it, as the lofs of his deed 
would be of more advantage to him than the pofleflion 
of it. If he have the deed, he muft in his pica ftate the 
time, fet out the parties, and fliew that they had eftates 
to make and receive the grant, and deduce the title to 
himfelf 5 and the plaintiff may take iffue upon any of 
thefe fa£ls : or be may reply non eft factum, fraud, or 
djirefs, to the deed itfclf, if it be pleaded asexifting, or 
though not exifting, if pleaded with particularity, as in 
Read v. Brook man . So he might take iffue on the feifin 
of the grantor or grantee, or on any part of the title. 
Put how can that be done in the prefent cafe, where it is 
only dated that an unknown owner of the land at an 
indeterminate time pad was feifed, and granted to ano- 


1806. 

Nknoy 

againft 

Stuhshsoi** 


(4} 3 Ttrm Rep, 151. (J) Wymark ' s cafe, 5 Rep , 74. b . y <$. a . 

(r) lift (</) Dt* Ly field's cifc, 10 R.f, jj. b. 93. a ; 

# ther 
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1808. ther unknown owner of other land, who was alfo feifed. 

' If the parties and time6 had been named, a fubfequent 

releafe or regrant might have been replied. The time 

Sjzmivs on. ^ t jj e g ran t not being fpccified alfo puts the plaintifF to 

great difadvantage in evidence . For if, in reply to fuch a 
grant pleaded, he prove a denial, or obftru&ion, or any 
decifive circumftance at any particular time, it would be 
anfwered that the defendant’s grant, not being tied down 
to any time, was fubfequent to fuch fact, and therefore not 
inconfifient with it. But without an exprefs authority for 
pleading a grant thus generally, it feem6 difficult *o main- 
tain on any legal principle, that a defendant who has in- 
vaded another’s pofleffion fhould be able to fecure to him- 
felf, and deprive the plaintiff of fo many advantages by this 
new invention. All that follows from the decifion of Read 
V. Brockman is that the party who pleads a loft grant need 
not produce the parchment; but he mud {till aver every 
thing material in the grant ; as in Campbell v. Wilfon (a). 
The former cafe only introduced the difficulty of deteft- 
ing fraud, by withholding a view of the deed itfelf : but 
Jflue might ftill be taken on the material fadls of it as 
there pleaded. It may be faid, that as the parties, under 
whom the defendants juftify, might have brought an 
a&ion for the difturbance of their common, and have 
declared on their pofleffion / by the fame reafon they 
ought, when fued, to be permitted to plead title on their 
polTeffion: but there is this material diftinftion between 
the two cafes, that pofleffion itfelf is a prima facie title 
whereon to declare generally againft a prima facie 
trefpafler : but if a perfon will invade the pofleffion of 
another, he ought to be prepared to ftate his :itle f 
when queftioned for his apparent wrongful a£t : other- 


M 
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wife it will be applying the rule of pleading in pof- 
fefibry actions, which was permitted in favour of pof- 
fcllion, to picas defending the invafion of pofleflion, and 
juflifyiug it on the ground of title: and thefe are the 
more neccfl’ary to be pleaded flriclly, inafmuch a? they 
bind the right between the parties, which a declaration 
on the pofleflion does not. If, however, the defendants 1 
argument were of any weight, it would prove that they 
might merely have pleaded their pofleflion of a right of 
common over the locus in quo, without more j and this 
would extend to all cafes, whether of prefeription or 
of grant. 


1 808. 
Hcnov 

ugainfl 

Stepkenco h. 


Abbott, contra, faid, that moft of what had been urged 
againlt this plea had been urged, but without cffcdl, in 
Head v. Brookman. There indeed the names of the parties 
to the deed and the time were Rated in the plea: but 
if the inftrument be loft, fo that the party pleading can- 
not produce it, he may not be able in fadt to ftate the 
names or the dates. And it would be a ftrange incon- 
fiftency in the law that a defendant (liould not be able to 
juftify himfelf under the fame title on which he might 
have brought his adlion on the cafe for interrupting him 
in the enjoyment of his right of common. For there it 
would have been fuflicient for liim, as plaintiff",. to have 
(hewn an uninterrupted pofleflion arid enjoyment of it 
for a long period back, and a grant would have been 
prefumed. Finding, however, the opinion of the Court 
decidedly againlt him, he declined arguing the cafe 
further. 


Lord Ellenborough C. J. The diftinflion between 
declaring in a pofleflbry aflion, and juftifying upon title 

5 in 
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in a plea to an action of trefpafs, has been dated and al- 
lowed ; but this luxuriant (hoot from the dock of Read 
v. Broohnan cannot be fupporltd. If this were permitted 
to pafs, we (hould next'have an ilTue upon whether the 
plaintiff or the defendant had the more mere right of pof- 
feflion. 1 think therefore that we are warranted in reliev- 
ing the defendant’s counfel from the ufelefs labour of 
arguing in fupport of the plea. The cafe of Read v. 
Broohnan went a dep further than the cafes had gone 
before; and without faying that that dep (hould be 
retraced, we ought not to go a dep further, but dop 
there : otherwife, it might really be faid that this plea 
dated too much, and that it would be fuflicient for the 
defendant to plead merely that he was pojfejfid of the 
locus in quo by grant. If the deed itfelf cannot be 
produced, it may be equitable to permit the fubdance of 
it to be fubdituted in place of it in pleading : non in 
tabulis ed jus: but dill it mud be fubdantiated in the 
material terms of it, fo that the Court may fee what the 
grant really was. If not, the inconveniences fuggeded 
by the plaintiff’s counfel would enfue : no iffue could be 
taken on the parties to the grant, or their edate, nor 
could fraud or durefs, &c. be replied. I recolleft an in- 
dance within my own experience where, in an a£lionon 
the northern circuit touching h water courfe, a grant 
was pleaded, upon preemption of its exidence, though 
it could not then be found : but it was thought neceffary 
to date the fuppofed names of the grantor and grantee, 
and the time ; cf all which the parly gave probable evi- 
dence : and fuch a deed was afterwards found, verifying 
the prefumpdon which had been made of it. In S'llk. 
562., the rule is laid down, that the commencement cf 
particular edates mud be (hewn ix\ pleading, which was 
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Taid to be a fundamental rule that ought not to be broken 1808* 

upon fancied inconveniencies. The fcience of pleading, 

if well underftood, may reft where it is. agatnft 

STEtMINIOW. 


Grose J. I did not acquiefce at the time in the judg- 
ment delivered in Read v. Brookman • but fo it was 
decided. This plea however goes much beyond that ; 
and for the reafons which have been ftated in argument 
by the plaintiff’s counfel, 1 think it cannot be fup- 
ported. 


Le Blanc J. The plea in Read v. Broolman was 
framed confiftently with all the forms of pleading deeds, 
except the profert of the deed itfelf. Every other prin- 
ciple of pleading deeds was maintained ; and that cafe 
only went on the fuppofition that the deed itfelf might 
be loft, and therefore incapable of being produced. But 
if this plea were allowed, the next flop would be for 
a defendant in trefpafs to ftate merely that he was poflef- 
fed of the locus in quo. 


Bayley J. concurred. 

Judgment for the plaintiff. 


Dje Cosson againft Vaughan, in Error. 


O 


N a writ of error from the Court of Common Pleas, a new rffcnee 

- n 11 . , f ol a baitk'i pt 

in debt, the firlt count iiated that Alexander De imy fix m debt 


Coffin was fummoned to anfwer Thomas Vaughan ajfigme Covered 

by a former al- 

fignee, difplaced by the- Lrrd Chancellor; which judgment was 41 for damage. fuit/mcA 
for injuries committed as weiJ by tne d^ft miant ngunfl. ilic bankrupt bcfoie his bankruptcy, 
as elfo againft the affignec, as j»rb t after the bankruptcy.” For fuJi ujcovtry wuJ be pre- 
sumed to have been tor injuries t'me to the bankrupt’s eftate ami elfc-tfs And the plaintiff 
may declare in a genera! lorrr, as having been dulj couftitulcd and appointed affiance, 
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of the eftate and e feels of Stephen Sazonof, a bankrupt, ac* 
cording to the -form and effedl of the feveral flutuies 
concerning bankrupts, in a plea that he render to the faid 
T. V. y as fuch aifigrfee as aforifaid, 20^0 /., &c. For 
that whereas in Eafler term 45 Geo. 3. one F. Judin , 
then being afiignce of the eftate and efie&s of the fiid 
Stephen , then a bankrupt, according to the form and ef- 
fect of the feveral (latutes, &c. in the Court of C. B. 
recovered judgment againft the faid Alexander for 173/. 5/. 
which in the faid court was adjudged to the faid F. 
Judin, as fuch nflignee, for his damages fuftained, a. well 
by reafon of certain injuries committed by the faid 
Alexander a gain ft the faid Stephen before he became a 
bankrupt, and alfo againfl the faid F. Judin as afiignee 
as aforefaid, fines the faid Stephen became a bankrupt, as 
for the cods and charges, &c. as by the record in C. B. 
appears ; which judgment dill remains in force, and 
unexecuted. And whereas after fuch judgment, and 
before fuing out the original writ of the faid Thomas 
(to wit) on the 24th of February 3 807, &c. F. Judin 
was by order of the Lord Chancellor duly removed from 
being afiignce of the eftatc and efftfts of the faid bank- 
rupt, and the faid Thomas was duly condituted and ap- 
pointed aflignee of the eftate and eflecb of the faid 
bankrupt, and dill is fuch al/igneej whereof the faid 
Alexander had notice ; whereby ail adfon hath accrued 
to the faid Thomas as fuch afiignce to demand and have 
from the faid Alexander the faid 173/. 5 s, parcel, See . 
And whereas the faid Alexander after the faid Stephen 
became a bankrupt was indebted to the faid Thomas , as 
fuch ajftgnee as aforefaid, in 1826/. i;j. rtfidue, & c. for 
fo much money by the faid Alexander before that time 
had and received to and for the ufe of the faid Thomas 
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as fuch ajfgnee as aforefaid , to be paid to the faid Thomas 
as qffignee as aforefaid when the faid Alexander (hould be 
thereunto requetted : Nevertheless the faid Alexander 
hath not paid the faid 200/. above demanded, &c. ; to the 
damage of the faid Thomas as fuch aflignee as aforefaid. 
The record then dated judgment by nil dicit, and 
that the plaintiff remitted tc the defendant his damages 
by reafon of detaining the debt, and alfo his cods (a) 
and charges ; and took judgment for his debt : on which 
error was brought, and the common errors adigned. 

The quedions made were two, id, Whether a new 
aflignee of a bankrupt could in his own name maintain 
ana&ion upon a judgment obtained by a former aflignee 
who had been difplaced by the Lord Chancellor. And 
if he could not ; then, 2dly, whether the judgment of 
C. B. mud be reverfed in toto, or might be affirmed as 
to the lad count of the declaration, which was admitted 
to be good. 

# 

Barrow argued on the fird point in the negative ; for 
the dat. i. Jac. 1. c. 15./ 13- only enables the commif- 
fioners to affign debts due to the bankrupt, and veds the 
property, right and intered of the faid debts in the affignees. 
And the dat. 5. G. 2. c. 30 . /. 31., which ena&s that 
in cafe a new alignment (hall be ordered, “ fuch debts 9 
<c effefts and efate of fuch bankrupt fhall be legally vetted 
f< in fuch new aflignee ; and that he may lawfully fue 
“ for the fame in his own name cannot pafs any thing 

(a) The remiflion of damages and cofts was made in this cafe pro 
majori cautda, in cafe the firft count had £ecn held to be bad. But 
quaere } the damages in debt being merely nominal) and the plaintiff being 
at any rate entitled to cofta if one ©f his counts were good. Vide Jacob 
v. MMh, Cr». Jae, 343. Frederick Y, Lwbp> q. t# 4 Barr, 20i3. and 
Crofi v. Kaye, 6 Term Ref, 663. 

which 
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which was not in the bankrupt, as part of his debt^ 
effe£b and edate. But the damages recovered by the 
firit aflignee never conftituted any part of the <f debts, 
cffe&s or edate" of the bankrupt •, but were a debt created 
in the time of the fird aflignee, and fuable for only by 
him in his own name ; and could not be conveyed to 
the fecond aflignee by his appointment ; and confequently 
cannot be fued for by him, but only in the name ef the 
firft afl'gnee, who would be a trudee for the creditors 
and the bankrupt's edate. ("Lord klUnhrtugh C. J. 
If the recovery were for an injurious converfion o: fpo- 
Jiation of the bankrupt’s property, the damages recovered 
would not be lefs a part of the debts, effedts, and eftate 
of the bankrupt, becaufe they had been converted into a 
judgment to his aflignee.] He alfo objefted to the gene- 
ral manner in which the plaintiff was dated to be aflignee. 
By the cafe ex parte Newton and others (a) it appears 
that the former aflignee fhould join with the commif- 
fioners in executing an aflignment to the new aflignee : 
but, as it is here dated, the plaintiff might have been ap- 
pointed by the Lord Chancellor, which would not make 
him aflignee of the edate and effects of the bankrupt, 
and dill lefs of any debts which only veded in the for- 
mer aflignee. 

/ 

Lord Ellenborough C. J. The plaintiff is dated 
to have been duly conilituted and appointed aflignee of 
the edate and effedts of the bankrupt, and therefore wc 
mud take it here that due means were reforied to in or- 
der to conditute him fuch (< b ). 

(a) 1 Atk. 97 . 

(*} vide lu’.lj V. Sfj'ir < 3 2 Li. Bay, 154$. refining to Lutvt. 274. 

As 
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As to the fecond quedion, the cafe of Hancock#* 
Haywood («} was referred to by Lord Ellenborough to (hew 
tint the judgment might, if proper, be affirmed on the 
lad count only. In that cafe the damages were affrfled 
fepafately on the feveral counts. And this objection was no 
further urged by Barrow, But a doubt having been thrown 
out whether the former judgment recovered might not 
have been for perfonal injuries committed by the de- 
fendant againd the bankrupt, or again ft the former 
affignee, his Lordfliip faid that the Court would not 
intend that: and in order to reverfe this judgment 
it ought to appear that it was for a caufe for which no 
attion could be maintained by the prefrnt affignee (£). 
Therefore upon the whole matter. 

Per Curiam , Judgment was affirmed in toto. 

Gaftlee was to have argued for the defendant in 
eTror. 

(a) 1 *Term Rep. 4^- and vide BclLw v. Aylmer, i Str u. %. and 
Hr/t'iyuo v. The Dutch Weft Intiui Company , ih- 8oS, 

[i ) Vide Strestjieid r. Jay f \ Term lUp ?Ii. 
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a turnpike afl, trefpafs, the declaration contained two counts for 

wij'Oiing a toil JL 

mi tvtiy cai* taking a horfe and coach of the plaintiff, and de- 

and on , , 

tvtiy hoik taming them till he paid is. 6d. for their releafe : and on 

not guilty pleaded, a cafe was referved at the trial before 

pufTnfiom* ny C ha ml re J. at Gloucejler , which dated in fublUnce, 

ihan cute \n a the plaintifF was proprietor of a amnion Rage 

c ‘ :, y L)r f #Jl,1 S coach travelling with four herds from Brijlol to Glou^fler, 

with tut- lime a nd back again. That the paiiengtrs paid a certain fixed 

ti.-s.'t* exempts fum for the journey, which included every expence of 
tiwtnveiUr f , 

t:oinp.iy.ns a the coach, except for exira-luggage, and the coachman s 

il.e 0 3a, l k« ti! c gratuity; all turnpikes being defrayed by the pioprietora. 

ffian ^ That on ths .ft of Ofhbcr 1807 the coach v -iflid the 

turnpike kept by the defendant on a public mud men- 

fops, burg ihc tioued in the dat. 10GV2. 3. c . 117. with four reifons 
in number# 

And v incii.tr in it, going from Brijhl to Glouce/ier , and the co?jdi- 

tint inwall cafes man paid 1/. 6d* the proper tolf under that aft, and the 

37 Geo* 3. continuing and railing the toll : and the fame 

paffenpV/rhe?*- coachman and coach repafled on the fame day, with dif- 

m (hall Lc cor.- f ercnt paflengers, and diifercnt horfes, wh.cn toll was 
full red as the 1 0 

peifon payir-s again demanded by the defendant, who on refufal dif- 

thc toil, and * \ * . . 

t:at(udi pay- trained one of the hories, till the coachman paid ir. ('d. 

«xcmpt h fucii 0t f° r the toll. That proper notices were given under the aft 

carnages rc« before the aftioti, and no tender of damages was made, 
pairing with a ' 0 

different tra- That the coach went and returned every dav, whether 

veiler or paftin- # 

ger, dots not there were any paflengers in it or not, and alfo carried 

*LachR\i\!tMr- parcels for hire. (The cafe alfo dated a ufage at this 

h«ngi LlxLbued an ^ °thcr turnpikes near Briftol> as to taking tell;, vAieh 
by the icfptc- 

Uve pafkiigus, hut only a conveyance by it: and theicfcrc futh ftage coaches are fretd 
toJJ uruitr tie former ciatifc by one pajn.tnt :n the day, although rctuminj with dii- 
p and different herffs, the fccrfts b:ing the fame in number. 


was 
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was agreed to be of no weight.) That on the 2d of' i8c8. 

Oftober the fame coach under exactly fimilar circum- william* 

dances, except that it returned with the fame borfes which San*gaiu 

went through in the morning, was (lopped, and a horfe 

diftrained, until the toll of is. 6 d. was paid. The quef- 

tion referved was whether the plaintiff under the claufe 

in the a£l 19. Geo . 3. c, 117. (p. 59 9,) were liable to pay 

toll On the return of the faid carriages on the fame day 

as before mentioned, on for either of them : and the 

verdift was to be entered accordingly. By one claufe of 

the a£t the toll is impofed, as ufual, fo much on fuch 

and fuch carriages drawn by fo many horfes ; and fo 

much on every horfe, &c. By another claufe 41 No per- 

44 fon (hall be fubjedt to the payment of toll more than 

4 ‘ once in any one day for palling and repafTiug with 

u the fame horfe, &c. or carriage, through the fame 

44 turnpike : nor (hall any perfon be fubjedt to the pay- 

44 ment of toll for the pafage of any horfe, &c. or car- 

44 riage, in the fime day through more than one turn* 

44 pike” on the feveral roads fpecified. By another 
claufe “ no perfon who (hull have paid the toll for the 
14 paflage of any horfe, Sec. or carriage* thiough any 
u turnpike gate (on certain roads) (hall be fubjefl to 
44 the payment of any toJ! in the fame day, for the paf- 
tl fage of the fame horfe, &c. or carriage, through any 
44 other turnpike gate” (on certain other roads). Then 
by the claufe in quedion, 44 in all cafes of carriages tra* 

44 veiling for hire , the traveller or paflenger, travellers 
44 or palfengers, conveyed therein, (hall be confideredas 
u the perfon or perfons paying the* tod ; and fuch pay- 
14 ment (lull not exempt fuch carriages repaying with a 
a different traveller, Sec. but he or they (hall be liable 
F 2 “ to 
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u to pay ’the toll, as if the carriage had not before paffed 
u that day” ( a ). 

Wigleyfox the plaintiff ; after obferving that the coach 
had returned through the turnpike on the fame day, in 
one inftance with different horfes and different paffengers, 
contended that this was not a carriage travelling for hire 
within the meaning of the claufe in queftion. The toll 
is put on the carriage , and it matters not whether it be 
drawn by the fame or different horfes in its progrefs and 
return on the fame day ; and the aft makes no fuch dif- 
titiftion. It mutt of courfe be paid by the owner. There 
is a diftinft toll on horfes not drawing carriages. The 
exemption is general, that no perfon fliall be fubjeft to 
the payment of toll more than once a day for palling or 
repaffing with the fame horfe, or carriage. Then the 
claufe in queftion, having in view poft-chaifes and other 
carriages which aie hired by the ftage, and which may 
go and return feveral times on the fame day with diffe- 
rent perfons who have hired the fame, enafts that in all 
cafes of carriages travelling for hire , the traveller or paf- 
fenger fliall be confidered as the payer of the toll •, and 
that fuch payment (hall not exempt the fame carriage 
repaffing with a different travtl/cr from . being liable to 
pay the toll. That does not apply therefore to a cafe 
like the prefent, where neither of the paffengers can 
be faid to be the hirer of the carriage , and where 
the owner or his coachman pays the toll. As it is clear 
that a perfon travelling in his own carriage, and paying 
the toll, would not be liable to pay it again for repaffing 


(4) The Tame or the like daufc 1 in fubftance are to be found in mod 
•f tbe turnpike arts. 

with 
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with the fame carriage and different horfes in the fame 1808. 
day ; fo neither can it apply to a ftage coach returning William* 
in the fame day ; the tax being impofed in both inftances SajTgak. 
on the carriage , and not on the pafiengers or on the 
horfes. [. Le Blanc J. Suppofe the coach returns with- 
out any paflcngers; who (hall be faid to be the hirer? 

Lord Ellenborough C. J. The man who takes a place 
in a ftage coach cannot be faid to be the hirer of the 
f.age coach : he only hires a place in !t* 

Abbott , contra. It muft be admitted that the ufage 
fignifies nothing in fuch a cafe ; (which was acceded to 
by the Court.) The duty is not laid on the carnage in 
the cafe of public carriages let to travel for hire, but 
on the traveller or pajfenger\ although by agreement 
the owner of the coach may take the payment upon 
himfelf. Travelling for hire is the very term made ufe 
of in the flat. 28 Geo. 3. c. 57. with refpeft to ftage 
coaches, regulating the number of outfide paflcngers. 

\_Le Blanc J. Would you contend that that aft included 
poft-chaifes ?] The title of it fufficiently (hews what 
description of carriages was meant : but it is fufficient 
to fay that the fame term is there ufed to defignate ftage 
coaches. [Lord Ellenborough . The term was there 
ufed as contradiftinguifliing public carriages, travelling 
for hire for the purpofe of taking up paflcngers, from pri- 
vate carriages.] A ftage coach travels for hire, though 
not hired by one perfon. 

Lord Ellenborough C. J. In. the conftruftion of . 
thefe tax afts, we muft look to the drift words, how- 
ever we may fometimes lament the generality of expref- 
fion ufed in them; but we muft conftrue thofe words 
F 3 according 
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according to their plain meaning* with reference to the 
fubje<£l matter, . Now here the toll is fpecifically impofed 
on every carriage^ &c. Though it muft of courfe be 
paid by fome perform pafling with -fuch carriage, as it 
cannot be paid by the carriage itfelf. Then there is 
a claufe exempting any perfon from the payment of 
toll more than once a day for pafling or repaffing 
through the turnpike with the fame horfe, &c. or with 
the fame carriage. Then cornea a narrowing claufe, 
(the claufe in queftion) whereby in all c*»fes of carriages 
travelling jor hire , the traveller or paflenger conveyed 
therein fliall be confidered as the perfon paying the toll; 
and fuch payment fhall not exempt fuch carriages re- 
paffing with different travellers, See. on the fame day. 
The queftion is whether a ftage coach is a farriage tra- 
velling for hire within the meaning of this claufe ? Now 
advening to what is the ufual mode of travelling, it ap- 
pears intended only to apply to poft-chaifes and other 
carriages which are frequently hired to pafs and repafs 
on the fame road with different travellers, on the fame 
day ; and where the refpedtive travellers may properly 
be faid to have hired the carriage, each in his turn. In 
thefe cafes the payment of the toll by one traveller hiring 
the carriage was meant not to exempt any other tra- 
veller who happens to hire the fame carriage on the fame 
day. The only difficulty which could arife in the cafe 
is founded on the fimilarity of expreflion in another adl, 
which clearly attaches on flage coaches : but the anfwer 
has been given to that: it merely pointed to the diftinc- 
tion between carriages of a public nature and ufed for 
public purpofes, and carriages ufed for private pu pofes. 
But here we muft look to the difference between w'hat 
ilriaiy fpeaking is a traveller or p^flenger hiring a car- 


3 
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riage % and one who only hires a place in a carriage*, but 
cannot be faid to hire the carriage itfelf. That is a 
diftin&ion well underload, and where the travellers do 
not lure the carriage itfelf, but only their refpedlive 
places, it appears not to be within the meaning of 
the claufe. 


i8o$. 

William* 

againfi 

SANfilf. 


Grose J. The diftin&ion is very plain. If the owner 
of the carriage ot of the horfes or his ferVant have 
paid the toll once in the day, he is exempt from paying 
it again in refpeft of the fame carriage drawn by the 
fame number of horfes, or in refpett of the fame horfes 
where. there is no carriage. But in the ^afe of carriages 
travelling for hire, that is. when the traveller hires the 
carriage itfelf, the toll is not upon the carriage, but 
upon the traveller in refpeft of the carriage fo hired ; 
and therefore if there be a different traveller hiring the 
fame carriage and repaffing the gate on the fame day, 
though with the fame horfes, he is liable to pay the toll 
the fame as the firft: but that is not the cafe with paf- 
fengers in a llagi coach j they do not hire the coach, 
but they hire their nfpe£ttve places in it: and the car- 
riage itfelf is under the control of the owner or his 
fervant who pays the toll. Puit-chaifes returning on the 
fame day without having been again hired it is well 
known do not pay the toll again, which had been before 
paid by the traveller who hired it. 

Lp Rlanc J. Two queilions are fubmitted to us} 
fu ll, whether this were a carriage trawllitig for hire with- 
in the meaning of the claufe, having the fame horfes \ 
and if not, fecondly, whether returning with a change 
pf hoifes made any d.ff.rence. Upon the (iift, the only 
F 4 difficulty 
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difficulty is upon the fame words having been ufed in 
another aft to. denote adage coach; but the different 
intent with which that aft was paflcd is an anfwer to it. 
But here the legiflatuYe, fpeaking of a carriage travelling 
for hire* where the traveller was not to be exempt from 
the payment of the toll on account of the carriage having 
before paid toll on the fame day when hirerf by another* 
mull be underftood where the whole carriage is hired. 
For if (lage coaches had been intended to be included* 
it is difficult to fay why they, were not fpL'jifically men- 
tioned. I do not think therefore that they were meant 
to be included by the defeription of carriages travelling 
for hire % as here ufed. adly, I do not think that the 
change of horfes on the return of the coach makes any 
difference. For by adverting to the claufe impofmg the 
duty, it is impefed on every carriage, 8cc. and on every 
horfe* &c. : it is not laid on the horfes drawing a carriage % 
but on the carriage drawn by fo many horfes , and the toll 
which is laid on horfes evidently means horfes palling 
through the gate without drawing a carriage: where 
the toll therefore is upon the carriage, it makes no dif- 
ference whether drawn by the fame or different horfes 
on its rtturn. Befides, if it were otherwife, a difticulty 
would arifc : for a flage coach might pafs through one 
gate without any paflVnger: ancl would the toll be then 
payable i ft might then pafs through a fccond gate with 
onepaflenger; through a third with two or three paflen- 
gers, or with different paffengert. : and would there be 
a new toll to pay at each gate as for different travellers 
and different hirings ? 


Baylly J, agreed upon both points. 

t Poftea to the plaintiff. 
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Cheasley again/l Barnes, Scholey, Dom- 
ville, and Shapcutt. 

T HE plaintiff declared in trefuafs, for that the defend- Wine the 

1 ‘ plaincift com. • 

ants on the 15th of March 1805 broke and entered plains of * finale 
his clofe called the Farm Tard at Hayes in the county of h? each count, 
Middlefex , and there feiatd and took a quantity of manure, fiT j u by* 
and detained it until afterwards on the fame day and on 
divers other days between that and the day of exhibiting thcpiaimiff 

1 * ° cannot in his 

the plaintiff’s bill, they took it away from the faid clofe. replication take 

. , irtuc upon the 

Thefecond count was for taking and carrying away the ud-oi fuch 
manure generally. The third count charged the de- i»d ^f^ncwiy 
fendanto with breaking and entering other clofcs of the 
plaintiff at Hayes on the 16th Augujl 1 805, and trampling 
down and fpoiling the corn, grafs, and herbage, and da- anrl mw af - 
maging and feizing and taking crops of wheat then grow* double, 
ing, and keeping pcffeflion of the crops, until afterwards, jtflion is fufli- 
on the fame, and on divers other days, &c., they cut a^b^Itn^mng 
down and reaped the crops and carried them away. The ** 

4th was a general count, for taking and carrying away ^ t t cac ^ r>1 a t3 
the corn. Pleas, jft, not guilty to the whole: on which c.Mmti ju/iiti- 

. _ . • 1 .1 ii. . . , cation to. 1 be 

iffue was joined. 2nly, as to breaking and entering the j:,.r/c <\a of tr e f. 

plaintiff’s clofe called the Farm Tard in the firft count, b, c ^ n p S and ** 

aflio non, &c.becaufe one P . Combes fmcc deceafed, and c ? l . tr ! n l, tl!e l 

* ’ plaintiff ’i clofe 

the defendant Bart:es> before the trefpafs complained of, hx ll * e <i,ft 

^ r ' coimt, &c. the 

viz. in Eajler 43 Gee. 3. recovered judgment in B . R, pi-muff h.d by 

. _ 9 0 | . | Ins. lephcations 

againll one T. Combes for 3000/., See. upon which on arl -j «.«u> 
the 28th November 45 Geo . 3. a writ of pluries fieri facias u^put'inTfifue 1 
iffued, direfted to the then (heriff of Middlefex % for levying ^^0! ucfpaft 

in bre iking and 
cirer.ng the fame dole, Arc. 

A (heriff juffifying, in ir fpafs, under a writ of fieri facia , need not (lie* it. ruurn'; 
the ddtmttion hcipt 1 : in this rrfptft betwern a jufiificatiiii undtr mean piccefi, and under 
procefs in execution, at lead where in the latter mfe no ulteiicr protcls is ncCcllary to , 
complete the jufttficaiion. 

the 
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the debt and damages on the goods of 71 Combes , fo 
that the fud ffieriff might have that money before the 
king at Wejlminjter on Wednefday next after eight days 
of St. Hilary , to be rendered to T. Combes and Barnes ; 
which wr«t afterwards, before the return and before the 
trefpafs complained of, vi2. on the 12th December 45 G. 3. 
was delivered to the other defendants, Si holey and Dom - 
ville, the then flier iff of Middle fex t to be executed 5 by 
virtue of which they, as fucli Iheriff, on the 14th of De- 
cember 45 Gto. 3. made their warrant to the other de- 
fendant Shapcntt y commanding him of the goods of 5 T. 
Combes tj levy the debt and damages, See.; which warrant 
was deliverrd to Shapcutt to be executed. And then the 
defendants aver that at the time of iffuing the faid writ 
and warrant, and at the time when, See. there were cli- 
vers goods of T. Combes in the (aid clofe called the Farm 
Tard in the flieriff’ji bailiwick ; wherefore Scholey and 
D,mvil!e y as fuch fheriff, and Skapcutt, as their bailiff, 
and Baines in his aid and by his command, after the 
making of the warrant, ami before the return of the faid 
•writ, entered the faid clofe, and feiztd and took away 
the plaintiff’s goods therein in execution, &c. The 
third plea was the fame in fubftance as the laft ; only 
dating that at the time of iffuing and delivering the 
writ of execution to the fher/ff againft 71 Combes , and 
at the time of iffuing and deliy ering thefheriff’s warrant 
to Skapcutt , and before the plaintiff had any thing in the 
clofe in which, &c., 71 Combes was lawfully poffjfitd of 
the faid clofe and of divers goods then and there being 
therein ; for which reafon the defendants Scholey and 
Domvide as fuch fheriff, and Shnpcutt as their bailiff and 
Barnes in his aid, Sic. and by his command, entered the 
faid clofe then being in the pcffcflion of 71 Combes to 

fJz* 
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feize and take in execution his faid goods then being iu 1808. 
the faid clofe, and did feize and take them by virtue and 

• . . CwiAittr 

in execution of the faid writ and warrant, and detained cgamjt 
the fame there for a reafonable and convenient time in 
order to fell and remove the fame ; and that afterwards 
and before the expiration of fuch reafonable and conve- 
nient time the plaintiff became poflVffed of the faid clofe, 
the faid goods ftill remaining therein, and ftill being in 
the cuftody of the defendants in execution as aforefaid, 

&c. and that the defendants as foon as they conveniently 
could after the plaintiff became poffeffed of the faid clofe, 
and as foon as purchafers of the faid goods could be 
found, to wit, on the fame day and year as mentioned 
in the firft count, peaceably entered into the faid clofe to 
fell and remove the faid goods of T. Combes fo being in 
the faid clofe in which, &c. in their cuftody in execution, 

&c. and did fell and remove the fame, &c. Fourthly, 
the defendants, as to breaking and entering the plaintiff's 
clofes in the 3d count mentioned, and trampling down 
and fpoiling the corn, &c. and damaging the foil, 
pleaded the fame as in the laft plea \ the judgment reco- 
vered againft T . Combes , and the writ of execution iffued 
thereon to the ftieriff, and their warrant to Sbapcutt $ 
and that before the plaintiff had any thing in the faid 
clofes in which, &c. T. Combes was lawfully poffeffed 
of the faid clofes, and of divers crops of wheat, &c. 
then and there growing \ wherefore Seholey aud Domville 
as fuch fheriff, and Shape it tt as their bailiff, and Barnes 
in his aid, &c. entered the faid clofes in the poffeftion 
of T. Combes to feize and take in execution the faid crops 
of corn then growing there, and then and there feized and 
took the fame in execution by virtue of the faid writ and 
waiT4nf, and continued in pofleflion of the fame crops 

for 
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'for a reasonable and convenient time until they Should be 
in a fit (late to be fold and cut down, reaped and taken 
away, and until buyers could be found, See. and that be- 
fore the fa id corn was in a fit Slate to be fold and cut down 
reaped and taken away, the plaintiff became poffefled of 
the faid clofes, &c. and then this pica continued and 
concluded the fame as the lafl. 

The plaintiff replied to the fecond (the firfl fpecial) 
plea, admitting the judgment recovered againfl T. Com - 
her y and the writ of pluries fieri facias, ifiucd thereon ; 
but that the defendants of their own wrong, and without 
the refidue of the caufe by them in that plea alleged, 
broke and entered the farm-yard, clofc, &c. and concluded 
to the country : and they pleaded the like replications 
to the third and fourth pitas refpeQively. And then the 
plaintiff pleaded further, by way of new aflignment, 
th.it he brought his a&ion againft the defendants, for 
that they broke and entered the farm-yard clofc in his 
poffdlion after the return of the writ in the 2d and 3d 
picas mentioned, viz. on the 15th of March 1805, for 
the purpofe of feizing and taking the manure in the firfl 
count mentioned, then being the property of the plain- 
tiff there found, and no part thereof being at that time 
liable to be feizetl and taken in execution of the faid writ 
or warrant or otherwife as in the 2d^or 3d pica fuppofed. 
And alfo for that the defendants committed the feveral 
tnfpaffes in the introdudlory part of the 4th plea men- 
tioned, on the 16th of Augufl 1805, for the purpofe of 
feizing and taking poffdlion of the crops of wheat in the 
third count mentioned, then being the plaintiff's pro* 
perty, and no part of Such crops being at that time 
liable to be feized in execution of the faid writ or war- 
rant, &c. 


The 
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The defendants demurred fpecially to the replications 
to the ad and 3d pleas and to the new aflignment ; be- 
caufe each of thofe pleas containing a" diflinft anfwer 
and juftification to the (ingle aft of trefpafs alleged in 
the firft couut, to which they were refpeftively pleaded 
in bar, and upon which pleas the plaintiff could not by 
law put more than a (ingle faft in iflue ; he had by his 
replications aiid new aflignment attempted to put feveral 
diftinft fafts in iflue upon each of thofe pleas. And 
becaufe the replications and new aflignment to thole 
pleas were double and multifarious, and no one certain 
or definite iflue could be taken on either of them. And 
becaufe the plaintiff, having by his firft count complained 
of one Angle aft of trefpafs as to breaking and entering 
the clofe therein mentioned, had by his replications and 
new aflignment attempted to introduce and put in iflue 
feveral and diflinft afts of trefpafs with refpeft to break- 
ing and entering the fame clofe. And as to the repli- 
cation and new aflignment to the 4th plea, the defend- 
ants alfo demurred, and alleged for fpecial caufes, that 
that plea containing a diflinft anfwer and juftification to 
the Tingle aft of trefpafs alleged in the 3d count, to which 
it is pleaded in bar, the plaintiff had by his replication 
and new aflignment thereto attempted to put feveral dif- 
tinft fafts in iflue, & c. (the fame as before). 

Mbott in fupport of the demurrer. The plaintiff de- 
clares in his firft count for one breaking and entering of 
his clofe on a (ingle occafion. The defendants juftify 
that breaking and entering under a judgment recovered 
and proccfs of execution thereon, before the return of the 
nurit 9 under which they took the goods. To which the 
plaintiff replies, admitting the judgment and writ of 
execution, that the defendants broke and entered of 

their 
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1808. their own wrong, without the refidue of the caufe by 

; them pleaded : by which he puts in iflue the Iheriff ’« 

agaxr.fi warrant to levy ; that the goods taken were in the dole 

Bait. r *• broken and entered 5 that they were liable to be taken 

in execution under that writ, and were taken before the 
return of the writ (0). Betides which, the plaintiff goes 
on further, in the form of a new affignment, to plead 
that the defendants broke and entered the dofe, & c- 
after the return of the writ , for the purpofe of taking the 
goods mentioned in the firft. count, which were not 
liable to be taken under the execution. The 3d plea 2nd 
replication thereto are fubftantially the fame. The 3d 
count alfo charges one other fa£t of breaking and enter* 
ing of the plaintiff’s clofes at another time, and fpoiling 
the crops, and damaging the foil, and keeping poffeflion 
of ^he growing crops, and afterwards cutting down and 
taking them away. To which the defendants plead, 4thly, 
as to the breaking and entering, and fpoiling the crops, ami 
damaging the foil, the like juftification under the judg- 
ment, writ, and warrant againft T. C. then lawfully pof- 
felled of the clofe and of the crops : and then as to the 
keeping poffeflion, that it was for a reafonable time till 
the growing crops were fit to be cut and taken away j 
that during this reafonable detention the plaintiff became 
pofl'efled of the clofes; and that the defendants, as foot: 
as they could conveniently afterwards, entered peaceably 
to take the goods, dill being in their cudody in execu- 
tion, and did take and remove the fame. The replica* 
tion to this plea alfo firft puts in iflue all the fads there* 
in dated, except the judgment and writ of execution* 
by the de injuria, &c. as to the refidue ; and then agart 
by the new affignment the plaintiff alleges that the de- 
fendant committed the trefpaflcs mentioned in the intra- 

(a) Vide for tills form of pleadiflg Create** cafe, 8 Ref, 67. 

dudory 
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du&ory part of that plea, namely,- the breaking and 1808. 

entering, &c. and fpoiiingthe crops, and damaging the Ch 77ii*y 

foil, for the pureofe of * taking the crofos, which were ageinft 
r * “ r IUanks* 

then the plaintiff's property, and not liable to be taken 

under the execution : which is in effect pleading another 
replication, without introducing any new fadt of break- 
ing and entering, and thereby putting the fame fa&s twice 
in iffue ; which cannot be done. It is an attempt to 
reply double, when the (lartute only enables defendants to 
plead double : and this was held ill in Adney v. Vernon [a). 

Where the declaration charges a breaking and entuing 
of the plaintiff's clofe on different days, if the defend- 
ant plead a juftification which in the fo.rn of it embraces 
the whole declaration, the plaintiff may by his new 
affignment fhew that he broke and entt-red on different 
days, and for other purpofcs than thofc jufiifrd: and 
there is no inconfiffency in that, becaufe the defendant's 
juftification may apply in evidence to different days and 
purpoft^ from what the plaintiff complains of. 

Marry at, contra, contended, firft, that the replica- 
tion was not double : for the new affignment was ex- 
planatory only of what went before, and not cumulative. 

It dots not allege chat the plaintiff brought his affion as 
well for the trefpaffes originally complained of a3 for 
thofc newly affigned ; nor does it allege any new tref- 
pafs; it rather confines the caufe of a&ion originally 
declared on. The phinfiff does not require to recover 
damages for more afis of trcfpafs than one. adly, The 
duplicity, if any, is not fufliciently pointed out by the 
caufes of demurrer luted, which it ought to be with 
prccifion ; as in Lav, plough v. S hortridge (A), and Ryfeyv* 

i * ) 3 343. {b) Sts/L 219. Cc . '. Vfp. 1 .-5. 
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1808. Parkhurjl {a)* In Robinfin v. Rayhy {b), the duplicity 
„ contended for was diftinftly afligned. 

Cmcaslcy 

againjt 

The Court were clearly of opinion sgaind the plaintiff 
on both grounds. Fird, they held that the replication 
was double* It was an attempt by a new aflignment to 
amplify the caufe of aftion dated in the fird count. 
The plaintiff declared in that count for one breaking and 
entering refpeftively in the fird and third counts : the fa 
were feverally judified, and after iflues taken ou thofe 
judifications, he attempted to make a new aflignment of 
other matter $ which was irregular. They faid it was 
the fame as if, to an aftion of treTpafs for breaking and 
entering the plaintiff's clofe, generally, in fuel, a parifh, 
the defendants were to plead that the trefpafs com- 
plained of was in a clofe there called Whiteacre , which 
was his own foil and freehold ; and then the plaintiff 
were to reply, admitting that it was in H'hiUacrc> and 
taking iffue Upon the defendant’s foil and freehold ; and 
after that, fliould go on to date that he meant alfo to go 
for a trefpafs in Blackacre : which was not allowable. 
So with refpeft tof the Angle aft of trefpafs complained 
of in the third count ; that alfo was judified ; and after 
taking iffue on the matter of that juftification, the plain- 
tiff, without alleging any different faft, made a new 
aflignment of the fame matter : fo that there would be 
two iflues to be taken on the fame faft. They obferved 
that the objeft of a new aflignment wa 9 to give the go* 
by to all that the defendant had pleaded, by faying that 
the trefpafs dated and judified by the defendant was not 

t- 

that which the plaintiff had complained of in his d:clar 
ration, but fame other which is dated. Secondly, they 


1 WilJ 119 . 

4 


(*) 1 Burr . 316 . 
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faid that the duplicity complained of was fafficicntly 
pointed out in the fpecial caufes of demurrer, which 
Hated that the plaintiff, having by his firfl count com- 
plained of one Jingle ad of trefpafs aa to breaking and 
entering the clofe there mentioned, had by his replica- 
tions and new alignment attempted to introduce and put 
in iflue fevefa, diftihft aEts of trefpafs, with refpefi to 
breaking and entering the fame clofe, &c. (a). 

Marryat then objected to the defendants’ pteae, That 
the writ of pluries fieri facias, under which they juftified, 
though returnable long before the adion brought, was 
not fhewn to have been returned, as required by the 
terms of ?t. It has been fuggefted that this is only ne- 
ccflary in the cafe of mefne, and not in the cafe of judi- 

(<*) A flmilar queftion arofe in ihc cafe of Franks v. Morris , whish 
alfo flood in the Paper for argument. The plaintiff declared again ft 
♦the defendant for an aflault and battery on the 28th of May 1807, and 
throwing the plaintiff on the ground, whereby he broke his leg, and 
expended 50/. on the cure of it: and, in a fecond count, for the atiaulc 
and battery generally. To which the defendant pleaded, 1 ft, not guilty, 
adly, as to the aflault and battery and throwing on the ground, in the 
lirft count mentioned, he pleaded fon afDult. The plaintiff replied, as 
to the fecond ple2, and the feveral introductory trefpaffes thrie attempted 
to be juftified, that the defendant of his own wrong, and without any 
fuch caufc as in that plea mentioned, made the aflault and committed 
the feveral trefpaffes in the introductory part of that plea mentioned $ 
and concluded to the country. And then new-afllgned that the defend- 
ant beat him and threw him on the ground, in manner and form at the 
plaintiff had complained of, in a more violent and unreafonable manner 
than was neceffary for the defence of himfelf, as in the fecond plea men- 
tioned, and when it was not at all neceffary, and thereby wounded 
him. Sec, To which there was a demurrer, affigning the fame fpecial 
caufes as in the laft cafe. And after the deciflon of that cafe, the ar- 
gument of this, which was admitted to involve the fame queftion, was 
abandoned, and leave was prayed by the plaintiff *ji counfei, and given 
by the Court, to amend. 

Vsl» X, G rial 


1808. 

Chi A stir 
again# 

Basnis, 



CASES in TRINITY TERM 


8 * 

1808. cial procefs : but in Freeman v. Rluitt (a) It wa^ faid that 
,, the fheriff cannot juftify under a fieri facias or capias 

without dewing the return of it. The true diflinflio'n 
v is between a j unification by the principal officer himfelf, 

arid by his bailiff: the former mult (hew the writ returned, 

.. but not the latter: and it is more neceffary in this cafe 
than in any other, where the (licriff has made a partial 
execution only. [Lord Ellenborough C. J. aflced if he 
were aware of the cafe of Rowland v. VeaU[$\ where, 
in the cafe of a jullification by the party and officers 
under a writ of capias ad fati&faciendum iffued out of an 
inferior court, it was held not neceffary to (hew the re- 
turn of the writ.] There may be a difference between 
an execution againfl the perfon, which is final, and an 
execution againfl the goods, which may be executed at 
different times : and at any rate that cafe (lands fingly 
againfl the other decifions. And it is the more neceffary 
for the fheriff to juflify himfelf flriftly in this caft^t 
where the previous entry and feizure by the (heriff of 
the growing crops is afterwards to be enforced againfl a 
purchafcr who comes in without knowledge of the im- 
pending execution. 

Lord Ellenborougii C. ]./ The cafe of Rowland v. 
Veale is an anfwer to this objection, where the diftinc- 
tion was taken generally between mean procefs, and pro- 
cefs in execution, and that in the latter cafe it was not 
neceffary to (hew the return of the writ. I would only 
add to what is there Rated, that if any ulterior procefs in 
execution againfl the .goods is to be reforted to, to com* 
plete the juftifidation, there it may be neceffary to (hew 

l*) Salk* 4K>» and 1 Ld, Raj, 63a. (b) Con>j>, it. 


10 



Id ±he Fortt-eichth Tear' of GEORGE IH 


to the Court the return of the prior writ of fieri facias, 1808. 
in order to warrant the ifTuing of the other. But if no 

Cheaili 

ulterior procefs be required, it can be no more neceiTary *ga»p 
to fliew the return of the writ of fieri facias under which A * W 
the officer juftifiesj than of a writ of capias ad fatisfa- 
ciendum. 

Ptr Curiam , Judgment for the DefendantSt 


The Kino againjl Samuel Shakespeare. 

^HE defendant was indi&ed by the name of Samuel 
Shake pear > for an affault on F. Newberry , at Portf- 
tnouth ; to which he appeared by hi6 right name, and 
prayed judgment of the indiftment, becaufe before and 
at the time of the indidment he was always called and 
known by the furnamc of Shakefpeare , and not by the 
furnamc of Shakepear t by which he is indi&cd, &c. 

Wherefore he the faid Samuel Shakefpeare prayed judg- 
* ment of the faid indi&ment, and that he may not be 
' compelled to anfwer the fame. To this there was a ge- 
.. neral demurrer and joinder. 


JPednefday f 
June 29th. 

One indifled 
for a mifdtmea- 
nor may plead 
in abatement a 
mifnomer of his 
furnamc, tbake* 
pear foi Sbakf* 
peare\ which 
fhall not be 
taken for idem 
fonans : and the 
pica, conclud- 
ing with praying 

judgment nf the 
faid wdifiment , 
and that pe may | 
not be compelled 
to anfwer the 
fame , is good. 


Lnvies obje&ed to the plea, ill. That a defendant in 
an indictment cannot plead in abatement a mifnomer of 
hit fumame, a Hawkins’s P. C. eh. 25./ 68. (a). The 

reafon 

(a) The Court sliced what authority was cited in the book for this ? The 
quotations are as follow t i Hen. 5.5., which was a cafe 6f treafon ; but 
the rule is there laid down generally, that*one indi&ed of felony cannot 
plead a mifnomer. Halt's Sam, 143^ which cites the ^bove, and applies the 
fame rule, as to mifnomers of furnames, to treafon and felony. Staunf, 
P. C, iSx. tap. 18., whiclj agrees with the Summary. 3 Hen. 6. a6.. 
Which is an obiter diftum of the lame rule as applied to a mifnomer of 
G % th» 
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l8o8. reafon probably is that furnames may be aflumed or lafd 
^ afidc at plcafurc. [Lord Ellenborough C. J., after noticing 
the authority of Lord Hale , as leading to a different con- 
SHAjcfcbvsARE. c j u jj on f rom w y c j 1 h a( j been drawn by Hawkins 9 

obferved, that the argument now ufed would go to (hew 
that the mifnomer of a furname could not be pleaded in 
abatement even in civil aftions.] adly, This is no mif- 
nomer, being idem fonans, though differently fpelt. 
[Lord Ellenborough G J. The final e might not make a 
material difference, but the omiffion of the / in the 
middle makes it a differently founding name from the 
true one/] 3 dly, There is no proper conclufion of the 
plea; no prayer of judgment v and therefore the Court 
are not bpund to give judgment, as if only an improper 
judgment were prayed. The conclufion is not adapted 
to the fubje£l-matter of the plea ; for it goes to the jurif- 

the baptifmai name in filony. ‘I'beL B. it. c» 5./ 14. and Reje v. Sber-^ 
man, I d!t' i and Othcn , Rep. temp, Hard™. 304., where, to an indictment 
lor a mifdemcanor, hilt pleaded a ipifnomer of his furname in abate- 
ment : and for want of a replication by the king’s coroner, judgment 
was entered, that he be difmiifcd and difeharged from the premifei fpe- 
ciftcd in the faid indidtment, and that he depart without day. And tho 
profccution went on againft the other defendants, who pleaded not guilty 
and went to trial. 

Lord JJalt’t 2 vol. P. C. 175-6. after/ dating the, rule aa laid down 
In 1 //. 5* 5- and in Staunf. P. C , that a mift<«ke of the furname 
in an lr.diO.ment (hail not abate it, adds a quart 5 and afterwards 
fays that it is the fafeft way to allow the pica of mifnomer both 
aS to furname and chriftian name. And in a fubfequent page (»j£) 
he fays, that if the defendant in an appeal or in diriment plead mifnomer of 
his furname, the plaintiff or king may aver que conus per un nofme et 
l’autre s and a ncte there fufejoined obfervqs upon the original cafe In 
1 H . 5. 5. that Fit % b * Cor on. 274., in his abridgment of it, mak>s a 
qu«rc, if the mifnomer were in the name of baptiftn. See alfo Lejir's, 
cafe, 6 5 /a. 7 >. 137. 
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d!£tion of the Court, rather than to the form of the 
indiftment : the prayer ought to be, as was faid in Bowyer 
v. Coot (a) t quod billa caffetur. \Bayley J. In the report 
of that cafe in 5 Mod. Lord Holt only fays that the plea 
(hould begin, “ Petit judicium de billa and after wards, 
that it muft have 41 its proper conclufion." 


i$ 08. 
The K\sa 

againjt 

$H AKISf EARK a 


D ampler } contra, upon the lad point, obferved, that the 
defendant, at the beginning and in the concluGon of his 
plea, prays judgment of the indlflment ; by which he mult be 
underltood to pray that the indictment fhould be qualhed : 
and the reft of the pTayer, that he may not be compelled to 
anfiver ihe fame % if beyond what the defendant ought to 
a(k, may be reje&ed as furplufage. But lie referred to 
Cadman v. Grendon (£), where the do&ritie of the con- 
clufion of pleas was much difcufled : and there it is faid 
that the prayer in the conclufion of a plea to the perfon is 
if he (hall anfwer.” And to a more modern authority, 
in point, of The King v. Mathew Wejlby , alias We J flly > 
T. 4 Geo. 1. (which he real! from a copy of the re- 
cord (c), furnifhed by Mr. Dealtry ,) where the conclulion 

of 


(a) 1 Ld. Ray* 64. 5 Mod » 146. [b) Latch. 178. 

(t) Rex v. Mathiw Wistby, alias Weetly, E. 3 Geo . 1. Rot.it. 
—This was an information filed by the Attorney-General in Eajier , 
3 Geo. i. again ft the defendant for a mifdemeanor in'aflaultingone Ben - 
jamln Carter , a cOnftablc of the ward of Farrhgdon Without in the city 
•of London, in the execution of his office, Sec. To which, in the fame 
term, Mathew Wejley, by his attorney R. H., appears, and fays that he 
is the perfon intended by the name of Mathew Wefiby , alias Weflly, Sec* 
and chat he ought not to bo compelled toanfwcr to the information, 
becaufe his right name is Mathew Wejley, and that he wa» never known 
by the name by which he is charged in the information, &t. and this he 
k ready to verify, Sec. Wherefore, Sec. he prays judgment of the laid 
information, 4 « ct ft ipfc ad informationcm illam ulterius refpomlere 
G 3 so m- 
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l8o8. of a plea in abatement to an indi&ment for a mifde? 

1 meaner was tbc fame as in the prefent cafe ; and one of 

The Kino ^ - . . 

* againfi the caufts of demurrer dated was that it was inaptly 

,4 formed; which was Overruled, | Com. Dig. 31 . Abatement 
F, 18. mentions the fame cafe ; and that it was fo ruled by 
three Juftices, (viz. Pratt C. J., Lyttleton, and Powys,) 
again ft W • Forte/cue J. What was faid in Powers v. Cook 
as to the proper conclufion applies only to pleas in civil 
a£tions ; and the dodlrine is certainly laid down too largely 
in the report of Lord Raymond, that the conclufion mud 
be quod billa cafletur ; for that would not apply to a plea 
in abatement on account of the excommunication of the 
plaintiff. And this conclufion feems more proper where 
there is no apparent vice on the face of the plea, but the 
only objedlion is that in fad it does not apply to the 
defendant. 

Lawes , in reply, fiaid that it did not appear tha't tht 
particular objedion now taken was made in the cafe of 
fThe King v. IVtjlby : and it is the lefs likely that it {hould| 
as the only fpecial caufe of demurrer there afligned was 
of another fort, to which the attention of the Court was 


compel]! debeat.*’ To tin's the Atto/ney- General, in 7Vi». 3 Geo. 3. 
demurred fpecially, for that the defendant pleaded by attorney, without 
any fpecial warrant, &c. when he ought to have pleaded inperfons apd 
alfo « quod idem placitum haud apte format um et incertum elf.'* The 
deftndam joined in demurrer, &c.,“undeut prius petit judicium de 
inform a none praditfS, et fi ipfe ad informationem iUam ultcrius refpon- 
dtre compelli debeat,** &c. And on the laft day of Trimty term 
4 Gu>. 1. the following rule was entered : “ Super maturam delibera- 
tionrm hie in curia habitam ordinatum eft quod judicium intretu*. pro 
defendant?. 

• Per Curiam.** 


probably 
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probably called. The utmoft ftriftnefs is required in 
pleas in abatement, even in civil a&ions, and a fortiori 
in criminal cafes : and therefore in Hixcn * Binns (a) 
the Couit gave judgment againft a plea of mifnomer in 
abatement, becaufe It concluded with praying that the 
bill might be qua/bed, inftead of praying judgment of the 
bill : and Bowyer v. Ccok (£), and all the cafes Ihew that 
it is not enough that it appears by the fubje&-matter of 
the plea in abatement that the fuit ought to abate, unlefs 
there be alfo a proper beginning and <;oncluGon, praying 
a proper judgment. 

Lord Ellenborough C. J. Praying judgment of the 
indidment means no more than praying judgment on the 
indi&ment: and if this were the cafe of a plea in bar, 
the Court would give that judgment which, upon the 
whole of the record, appeared to be the proper judgment, 
though not regularly prayed for by the party ; according 
to the opinion of Montague C. J. (*:), which we had once 
before occafion to advgrt to in a cafe before us (d). But 
in abatement the Court will give no other titan the pro- 
per judgment prayed for by the party. And if it had 
not been for the precedent cited of The King v. Wejlby % 
I fliould have been mijph inclined to think this plea bad 
in that refped ; and that the prayer ought to have been 
that the indictment fliould be quafhed. And without the 
defendant prays a particular and proper judgment in 
abatement, the Court are not bound to give the proper 
judgment upon the whole record as they would be in the 
cafe of pleas in bar. Here, however, is a precedent pro- 

(<i) 3 Term Rep, 185. (£) 5 Mod. 146. (0 Plowd . 66. 

{d) Le Bret v . Rapilton, 4 Eaji t 502. 509. and fee Cbarnley v. fVin~ 
faulty } 5 Eaftl 271. 
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1808. duced, and which appears to hare undergone much con* 

‘ fideration at the time, and was afterwards referred to 

TheiCiNa . , , , „ 

by the learned Judge who compiled the Dtgeft as a pro* 
0RAuifuii. cc< j cnt proper to be remembered ; and according to that, 

. the conclufion of this plea is good, and therefore our 

judgment mutt be pronounced accordingly : and if the 
profecutor is defirous to have the queftion further con* 
fidered, he may bring a writ of error. 

The other Judges affented : and the following judg* 
ment was afterwards entered up : 

« Whereupon all and lingular the premifes being feen 
and tully underftood by the Court of our faid lord the 
king now here, and mature deliberation had thereupon, 
it is. confidered and adjudged by the faid Court here, that 
he the faid Samuel Shake/peare be not compelled to anfwer 
the faid indittment, but that he depart hence without 
day in this behalf/’ 


Wdnefday* 
Jur.c 29th. 


The King againjl The Inhabitant* of Cow-. 

HONEVBORNE. 


A widower * 1 'WO juflires, by their order, dated September 8th, 

(laving a d u*gh* X . ^ , 

ter, pUctd htr 1807, removed IrtJJiam (fray, a pauper, from Tea* 
Jg€wuhan° f dington to Cowboneyform. The SeflionSf on appeal, coin 
wM°iy n firmcd order » fub j c & tot ^ c opinion of this Court on 

maintained alter ^ following cafe, 
that time, ana ° 

wall whom (he 

continued to refine after (he came of age, doing lervlfce for him, but without any contp$ 
of luring to give tier a fettleniept of her own ) the father in the mean time having gone out 
to ftrvicc held that on her coming of age ftfr was emancipated, although her father con* 
c cived himfclt bound, os focb, to leceivfc and fupport he/ if ihe left her uncJe’i : nd 
consequently the father was capable of gaining a (ettlcmcpt by hiring and fervice for a 
year, as “ an unmarried man, wf having a child," (i. e, not hiring t child who would 
follow his fpttl^cnt) within the && 3 IT M. c, 11. f. 
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The pauper W. Gray, being legally fettled in. Cowho- 
tieybome, fometime after the death of his wife, who died 
in childbed fifteen years ago laft Whitfuntide , went to 
fervice, and hired himfelf to one Clarke of Crwboneyfarnt, 
who afterwards removed to Teddingtm, and the pauper 
Jeft him at Miebaelmat laft 1806, having ferved him the 
five preceding years under a hiring for a year in Tedding- 
fen. On the death of the pauper's wife, W. Nightingale , 
who had married his lifter, took to and maintained the in* 
fant, of which flie had been delivered, out of kindnefs to 
the pauper ; and the pauper's daughter, Elizabeth , then 
about 1 1 years of age, went, with the pauper’s confent, 
to Nightingale, for the purpofe of nurfing her infant 
filter. The infant died in about a year ; and from that 
time to this the has continued to live in the houfe of 
Nightingale , as one of the family, but doing the work of 
a fervant. Nightingale, who, previoufly to the pauper’s 
daughter living with him, kept a fervant, would have 
hired a fervant if the had left him : but he never hired 
her, or paid her any wages ; though b e found her in 
board, clothes, and fuch pocket-money as he thought fit. 
The faid Elizabeth will be 27 years of age in June 1808. 
During all the time the fo lived with Nightingale the con- 
fidered herfelf as liable to be fent away whenever he 
pleafed } and he conlidered her at at liberty to quit him 
when (he chofe » and the pauper conceived himfelf, as 
her father, bound to receive and fupport her if Nightin- 
gale ceafed fo to do. But the pauper was not a houfe-/ 
keeper at any time after he went into Clarkda fervice. 
The pauper’s daughter Elizabeth was never hired as a 
fervant to Nightingale. The queftion intended for the 
opinion of the Court was, Whether the pauper’s dough* 
Elifabefh were, under the circumlUnccs of the cafe. 
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1608. fo emancipated, as to enable the pauper to gain a fettle- . 

Th« Kmc IBent bjr bis fervice with Clark in Teddington, under fuch 

•£**/> hiring as aforefaid l 
Tbe Inhabitants 

of % 

CoWHON F y- ^ 

Mo/itii. Parh> Peake , and Petit , in fupport of the orders s con- 
tended that Elizabeth , the pauper’s daughter, was not 
emancipated from her father’s family at the time of his 
fervice with Clarke , and confequently that he could not 
gain a fettlement in Teddington by fuch fervice, not being 
an unmarried perfon, not having child withiu the flat. 

3 IV. & M. c. 1 1./ 7. and the cafes which have fettled 
the confirmation of that claufe. It is clear that Elizabeth 
did not live w ith- Nightingale in the character of a fer- 
vaut, but as one of his family, and that (he had not gained 
any fettlement in her own right. And it is equally clear 
that the mere circumftance of her being of age did not 
emancipate her $ for though in The King v. Roach ( a ) an 
adult leaving her father’s houfe, and going into ferviee % 
was held to be emancipated, as having contra&ed a re- 
lation inconfident with parental control ; yet Lord Kenyon 
exprefsly difavowed an opinion which had been attributed 
to him in the cafe of Wittow cum Tuoambrooles (£), that 
the mere circumftance of a child’s attaining 21 was an 
emancipation ( c ). The only eftablilhed cafes of eman- 
cipation are, 1. by the child gaining^ fettlement of his 
own ; 2. by marrying and becoming the head pf another 
family; 3. by contrafting, after being qf age, a relation 

% («) <5 Ten* Rep . *47- , (*) 3 Term Rep. 355, 

(0 Lord Kenyon' i difavowal of the opinion, attributed to him in that 
cafe was qualified, nameW, v if the fen continued to five with the father e 
for if the'fon with unbroken continuance remain with and a member of the 
father's family, he is not emancipated.*' And the lame doftrine was laid 
. in Men v. Sqwtrly, z &tfi, 276* 


incon- 
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pnconfiftent with parental authority. * The only queftion 
is, Whether this cafe fall within the lafit clafs ? But 
here {he CQntra&ed no new relation with her uncle ; and 
her father could at any time have recalled her to him, at 
lead before (he came of age. Then whether at that 
lime there ftill remained the animus revertendi on her 
part, and the animus recipiendi on the part of the father, 
are matters of fa& to be colle&ed from the a£ls and de- 
clarations of the father and daughter, on which it was 
competent for the Seflions to decide, as they have done, 
in the affirmative. It is plain that the parties themfelves 
confidered that the daughter was ftill part of her father’s 
family s and Grofe J. laid great ftrefs on the intention of 
the parties, upon the queftion of emancipation, in The 
Ki»gv. Roachy as Lord Mansfield had done before in Res; 
v. Tottington (a). In The King v. Broadhembury (b) t the 
father had put his daughter in the work-houfe at the age 
pf 20 , where (he remained at the time of the or3cr made ; 
after which he gained a fettlemcnt in another parifii, 
which was held to be communicated to the daughter* 
In Rex v. Woburn (c) the child under age was a&ually 
under another control than the father’s, being a drum- 
mer in the fame militia regiment with him j yet he was 
ftill confidered as part of his family, being fo confidered 
by themfelves. While the intention of the daughter to 
return to her father continued unbroken, her (lay with 
her unole could only be confidered as temporary ; and in 
Rex v. Sower by (d) there was a temporary abfenceof the 
(on, after he was of age, from his mother’s family, for 
three weeks during harveft-time, which was not con- 
fidered as making any difference in the cafe. And here 

la) CM 287. (I) H *5 G, 3. % Cwfi. 5|, 

(f) S Term Rep. 47 9. {el) % Kofi, »;S. 
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the refidence with the uncle was by confentof the father 
and for his benefit. They next objefted, that (Uppofing 
the fa£t of the daughter’s living apart from her father, at 
the time when (he was'of age, amounted to an emancU 
pation, dill the fads of this cafe would not warrant the 
conclufion that the father gained a fubfequent fettlement 
in Teddington ; for it appears that he went to ferve Clarke 
in Teddington at Michaelmas i8oi, under a hiring for a 
year ; and the daughter did not come of age till June 
1S02 : after which it does not appear that there was any 
new contraft of hiring, but he went on in the fervice 
under the original contraft. Now the defeription of the 
fervant muft be regarded at the time of the hiring and 
not afterwards, according to Rex v. Allendale (a), and 
Rex v. New Forrejl ( b ). 


The Court, however, confidered the pauper as having 
lived in Teddington under fucceffive yearly hirings, th!e 
fir ft hiring being ftated to be for a year : and nothing 
further was faid upon this point. And they thought it 
unneceiTary to hear the Attorney -General and Jofeph 
Martin for the parifii of Cnvhoneyborne , on the princii 
pal point. 

Lord Ellgnborough C. J. "the daughter having 
been originally placed, when an infant, by her father in 
her uncle’s family, continued to live with her uncle after 
(he came of age as part of his family ; receiving no alEA* 
ance from her father ; and being at liberty to depart from 
her uncle’s when (he pleafed, and to go where (he chofe* 
She was of age, living apart from her father, having he* 
flipport from fouxees independent of him, and was at 


M 3 Term Jttf. * (*) 5 Tetyn Ref. 478. 

liberty 
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liberty to quit her uncle when (he pleafed, as (he herfelf 
confidered. If this be not emancipation, it would be 
difficult to fay what is fo, and when it can take effe£t» 
't'hen if (he were emancipated after (he came of age, it 
follows that the father, by the conftruflion which has 
been put upon the ftatute of King William , gained a fet- 
tlement by the fubfequent hiring and fervice for a year in 
Teddington , as ** an unmarried perfon, not having any 
chad.” 


n 

The Kir* 

The lAtatytarflt 

, • 

COW HON t V- 

■ OINI. 


Grose J. The daughter lived apart from her father 
after (he was 21, not under his control, nor having any 
contemplation of it ; nor receiving any aiMance from 
him; (he was therefore emancipated when her father 
was hired for a year, and ferved in Teddingion. 


Lb Blanc J. The queftion is, Whether any fettle- 
ment gained by the father under thefe circumftances 
could be communicated to the daughter ; for, if fo, he 
could not gain a fettlement by the hiring and fcrvice in 
Teddington ; and that queftion depends upon this, whe- 
ther the daughter continued to be part of his family at 
the time. On the death of the father’s wife, he broke 
up houfekeeping, and the daughter was fent to her 
uncle, with whom (he continued to life from that time) 
he fupplying her with clothes and pocket-money : and 
there (he (till remained after (he came of age. Under 
thefe circumftances, living away from her father before 
and after the age of 21 ; he having-no houfe of his own,, 
nor giving her any fupport; I think (he ceafed, after (he 
came of age, to be part of her father’s family ; and con- 
fequently no future fettlement gained bf him could be 

commu- 
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communicated to her : and if fo, he gained a fettlcmenf 
by the hiring and fervice in Teddington. 

Bayley J. To^conftitute emancipation, it is clearly 
not neceffary for the child to have acquired a new fettle* 
ment of its own : the cafe of The King v. Roach is in point 
to that ; where the daughter, being an adult, by leaving 
her father's houfe and going out to fervice was held to 
be emancipated. Now where is the difference between 
going out from the father’s houfe after 21 to feek a 
livelihood, and continuing but for the fame purpofe after 
that age, where the abfence from the father is fo long as 
it was here : the father too, during all that time, having 
no houfe of'his own, and having indeed contracted a 
relation which precluded him from receiving his daugh- 
ter at home. 

Orders qualhed. 


The King agaitijl Hart and White, - 

June 29th* 

An affidavit rpHE defendant were the printer and proprietor of 
e!Tbythc d printer a newfpaper called The Independent Whig, and were 
and proprietor «ied and convifted before Grofe J. at the Sittings in 
as requirctTby^* London> upon the profecution of the Attorney -General, 
fjVwWcb 3 ^ or Pointing and publilhing in that paper a libel upon 
affidavit con* the Lord Chief Juft ice of this Court. The ftat. 38 G. 3. 

tained the , J 

names of the c . 78* for preventing the muchiefs anting from printing 
pUee'whvre the’ and publilhing newfpaper*, &c. by perfon* not known, 

paper was , 

pi inted, and the title of it ; together with the produfti^n of a newfpaper, tallying in every 
refpe£t with the description of it in the affidavit j is not only evidence by that a£ of thp 
publication of fuch paper by the parties named, but is alfo evidence of its publication in 
the county where the printing of it is deferibed to be; and this, upon the trial of an infor- 
mation for a libel contained in fuch newfpaper. 

cnafts, 
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enails, f r. That no perfon (hall print or publifh any 
newfpaper until an affidavit, made and figned as after- 
mentioned, (lull be delivered to the commiflioners of 
(lamps, &c. containing (by f 2,) the' names, &c. and 
places of abode of the intended printers, publifhers, and 
proprietors of the newfpaper, and the true defeription 
of the houfe wherein any fuch paper is intended to be 
printed, and likewife the title of fuch paper; which 
affidavit, by / 5. (hall be figned by the perfons making 
it. By/. 6 . & 7. penalties are given for the omiflion of 
a certain notice, and for printing, publishing, or vending 
any newfpaper without making and delivering, &c. fuch 
affidavit. Then by f 9. all fuch affidavits (hall be filed 
and kept as the commiffioners of damps fliall diredl ; and 
the fame or certified copies thereof €< (hall in all pro- 
u ceedings civil and criminal touching auy newfpaper, 
€ * which (hall be mentioned in any fuch affidavits, or 
u touching any publication, matter, or thing contained 
u in any fuch newfpaper, be received and admitted at 
“ cone It five evidence of the truth of all fuch matters fit forth 
4€ in fuch affidavits as are hereby required to be therein fit 
€t forth , againft every perfon who (hall have figned and 
(S fworn fuch affidavits &c. and alfo, €t againft every 
11 perfon who (hall be therein mentioned to be a proprie- 
tf tor, printer, or publifher, See . unlefs the contrary 
u (hall be fatisfa&orily proved.” The icth fedlion gives 
another penalty againft the printers and publifhers, omit- 
ting to date their names and places of abode, Sc c. 
And by/ 11. « it (hall not be neceffary, after any affi- 
u davit, & c. (hall have been produced in evidence as 
u aforefaid againft the perfons who figned and made 
c< fuch affidavit or are therein named, according to this 
<c a£t, and after a newfpaper flisdl be produced in evi- 
M 'dence intituled in the fame manner as the newfpaper 

“ men- 


*5 

1808. 


The Ktva 

agdiftfi 
Hakt »nd 

Whits* 



CASES in TRINITY TERM 


* 

l*o8. ** mentioned in fuch affidavit, kc. i* intituled, and where* 

** in the names of the printer and publifber and the place 

•» I H O 

sgatuft w of printing (hall be the fame aa mentioned in fuch affi- 
ne t and 

Waits. <c davir, for the plaintiffs informants or profecutor , sr perfon 
** feeking to recover any of the penalties given by this a& } tor 
M prove that the newfpaper to which fuch trial relates 
“ was purchafed at any houfe, &c. belonging to or oc~ 
u copied by the defendant or defendants* their fervants, 
u &c. or where he or they, &c. ufually carry on the bufi- 
u nefs of printing or publiihing fuch paper, or where 
u the fame is ufually fold/* And by/ 17. The printer 
and publiflier of every newfpaper (hall, within fix days 
after publication, deliver to the commiflioners of damps* 
&c. one of the papers, figned by fuch printer or pub* 
liflier with his name and place of aoode ; which paper 
fhall be kept by the commiflioners, &c., and (hall, on 
application, be produced in evidence in any proceeding* 
civil or criminal. 

At the trial the prtffecutor gave in evidence the affi- 
davit fworn by the defendants, with their hand-writing 
thereto, and delivered to the commiflioners, containing 
all the particulars required by the a£t, and amongft the 
yeft the defeription of the place where the newfpaper 
was printed, which was in London* And an officer from 
the ilamp -office (which 19 not in London) produced a 
newfpaper, without flaring from whence it came, con- 
taining the libel in queflion \ which newfpaper anfwered 
the whole defeription contained in the affidavit, and fiated 
at the foot of it that it was printed at No. 33, Warwick- 
lane t London : and it was alfo proved that the defendants* 
printing-houfe was at the fame place. 

Clifford now moved for a new trial, on the ground, 
principally, of the want of evidence that the defendants 

6 had 
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had publiflied the libel in London . The 9th claufe, he 
contended, only made the affidavit evidence of all mat- 
ters fet forth therein ; and thefe, by the 2d claufe, are 
only the names/ additions, defcriptions, and places of 
abode of the printers, pu blithers, and proprietors, the 
defcription of the houfe where the paper is intended to 
be printed, and the title of fuch paper. But this does 
not difpenfe with legal proof that the libel contained in 
any fuch paper has bren publiflied in the county where 
the trial is had : for a paper may be printed in one 
place, when the a£t of publication may be in another. 
And the defe£l of proof in this refpefl is not fupplied by 
the 1 ith fe£iion, which is confined to a&ions or informa- 
tions for penalties given by the aft, and cannot affeft the 
conftruftion of the 9th or general claufe, which extends 
to “ all proceedings civil and criminal, touching any 
ne^^paper.*' Then as to the 17th claufe, the objett was 
that by comparing the newfpaper fo delivered to the 
commiffioners with any other of the fame iippreffion, 
publiflied in the county where the trial is had, the print- 
ing and publication might be brought home to the parties 
described in the ftamp-office d< cument9 : but it could 
not be intended that a publication to the commiffioners, 
under the exprefs direction of tie aft, fhould be deqptffcd 
a libellous and guilty publication without any other evi- 
dence of publication in the fame otace. As in the cafe 
de libellis famofis ( a ), and in Lamb's cafe (£), the de- 
livery of a libel to a magiflrate for the purpofe of invefti- 
gation, being enjoined as a duty, was not confidered as 
a criminal publication. And, befides, the newfpaper was 
only produced by an officer from the (lamp-office, with- 
out any proof liow it came there, or from whom it was 
received* 
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i8o8* Lord Ellenborough C. J. declined giving any opi^ 
nion j and the red of the Court were clearly, fa tisfied 
jgainji that there was fufficient evidence not only of the pub* 
lication, but pf the publication in London . The reafons 
were mod fully dated by 

Bayley J.: whofaid — Asto the evidence of publication, 
the datutc was pafled, as the title of it dttes, for the purr 
pofe of ft preventing the mifchiefs arifing from printing 
and publiffiing newfpapers by perfons not known and it 
was meant to facilitate the proceedings, either civilly or 
'•riminally, againil the feveral perfons concerned in fuch 
publications. For this purpofe the a£t requires an aiHdavit 
to be made by the printers, publifhers, and proprietors, 
fpecifying their names and places of abode, a true deferip- 
don of the boufe where the paper is to be printed, and the 
fide of the paper. And fuch affidavit is made conclufive of 
the feveral falls dated in it, as againd the perfons figning 
it; unlefs they (hew that they ceafed to be the printers be- 
fore the period of the particular publication complained 
of. Now fuppofe the all had dopped there, and it had 
been proved, as in this cafe, that a paper, fuch as is de- 
ferred in the affidavit made and (igned by thefe defend- 
ants, had been publiflied, the^ affidavit is made conclufive 
evidence againd them, that one of the defendants was 
the printer and publiffier, and the other the proprietor of 
a paper fo intituled, and that it was printed at the place 
therein deferibed, which is within the city of London : 
that would have been prima facie evidence that the paper 
produced, Rallying with that defeription, was publillied 
by them there ; and would have called upon them to 
prove that it was a fabrication : and if it were, there 
could have been no difficulty in their making that proof. 
But the all goes further, and by the jith fed ion ex- 

prcf>ly 
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j>«% enafts, that after fuch affidavit fhall be produced 1808. 
m evidence againft the perfona figning the fame, See., — 
and after a newfpaper fhall be produced in evidence in- 
tituled in the fame manner as the newfpaper mentioned 
m fuch affidavit ; and wherein the name of thfe printerand 
pubhfher, and place of printing, fhall be the fame, it fall 
m be nece ff ar > {ot the Plaintiff, informant, «• profecutor, 

OR per/on feeling to recover any of the penaltiet given by this 
aft, to prove that the newfpaper to which fuch trial relates 
war pur chafed at any houfe, &c. belonging toot occupied 
y the defendants or their fervants, & c. or where they 
usually carry on the buflnefs of printing or publifhing 
fuch paper, or where the fame is ufually fold. And I 
Cannot confider, as the objection fuppefes, that all thefe 
cfcnptions of perfons, namely, plaint, f, informant , or 
profecutor, or p (r fon feeking, &c. apply to the fame perfon 
feektng to recover penalties given by the ail; but I take 
thofe words to apply to a plaintiff feeking to recover 
darfiages in an aftion for the civil injury fuftained by 
him from the publication of a libel; to the informant in 
an information granted by this- Court or exhibited by 
the Attorney Genet al for the fame ; to a profecutor , pro- 
fecuting by indlttment for the libel ; or, laftly, to any 
Perfon feeking to recover penalties under the a£h There- 
fore, independent of the nth feflion, I fhould have 
thought tint the evidence offered was prima facie evi- 
dence of the publication of the paper by the defendants 
m London ; but, taking that feftion in aid, which is not 
confined to fuits for recovering penalties, there can be 
no doubt that the neceffity of further proof was fuper- 
feded. * 


Rule refufed. 



too 


CASES in TRINITY TERM 


1808. 


Wcdntjday f 
June ayth* 


Where the prin- 
cipal fin-render- 
ed to the gaoler 
at the county 
gaol, in dif- 
charge of his 
bail to the (he- 
riff, before 12 
o'clock on the 
Arfl day of 
term, being the 
re turn-day of 
the writ, and 
the under- 
fheriff fignified 
his alfcnt to the 
furrender by 
return of poll 
the next day, 
at the di (force 
of 17 miles j 
held futficient 
to difeharge the 
bail-bond, of 
which the plain- 
tiff had taken 
an 2(7ignment 
afterwards, 
with notice of 
fueh furrender. 


Plimpton, Aflignee of the Sheriff of Berks? 
againft Howell and Another. 


'J'HIS was an a£tion on the bail-bond againft the 
bail : and the principal having furrendered himfelf 
to the gaoler at the county gaol before 12 o'clock on the 
firft day of Eajltr term, being the retura*day of the 
writ; which furrender was not in fa£t accepted by the 
under-flieriff, who lived 1 7 miles off, until the next day 
by a letter by the pod ; after which the plaintiff took an 
affignment of the bail-bond with notice of the furrender : 
the queflion was, Whether the furrender were in time ? 


The Attorney-General (hewed caufe againft a rule for 
flaying proceedings for irregularity ; contending that the 
furrender was not effe&ual till the fheriff had affented t 
to it, which was too late after the return-day of the writ. 
The role is that a party who has given a bail-bond cannot 
furrender even before the return of the writ without the 
affent of the fheriff (a) : then the affent of the fheriff 
after the condition of the bail-bond is broken can fignify 
nothing. / 

Walton , contra, was (topped by the Court. 

Grose J. It appears to us that the furrender was in 
time, and therefore that the proceedings on the bail-bond 
fhould be flayed. 

(4) Vide Hamilton v. WVfon, i Eajl , 383. and vide Jonet v. Lander , 

6 Term Rep . 753* Stamper v. Miibournc, 7 Term Rep. 122. Hyde v. 
Wliflard , 8 *Jerm Rep. 456. with the MS. cafes there cited, and Mad- 
dtcU v. fivllccck, lBof, & Pull, 325. 

1 Lb 
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Le Elanc J. We do not mean to fay that the affent i8o8« 

of the fheriff to the furrender may be given at any inde- — — 

* ° * pL YMFTOK 

finite time or to any perfon ; but thi6 was a furrender to agaufl 

the gaoler of the county gaol before the return of the HowjlJtt * 

writ, and the afient of the under-lberiff was given the 
next day by letter, which was as foon after as the dif* 
tance would reafonably admit of, to confirm the ante- 
cedent furrender. 

Per Curiam, Rule abfolute. 


Thomas againjl Evans, 

r J , HE queftion turned upon a plea of tender of icA in 
afiumpfit; on which the evidence was, that the 
defendant, having been employed as attorney for the 
plaintiff, had in that charafter received for his ufe 10/. in 
part payment, and on going from home fora time left the 
10 /. with his clerk there. That fome time after the plain- 
tiff called and demanded 16/. in/., which lie faid he 

fuppofed Evans had received \ when the clerk told him that 
Evans was gone from home, and had left with him to/, to 
give to the plaintiff when he called. The plaintiff faid 
he would not receive the 10/., nor any thing lefs than 
his whole demand. (At that time no more had been 
received, though the remainder has been lince received 
by the defendant.) The clerk did not offer the io/. 
And thereupon it was objected that this was not fufli- 
cieut evidence to fupport the plea, and Graham 13 ., before 
whom the cafe was tried at Monmouth, being of that 
opinion, directed the jury to find a verdift for the plain- 
tiff for the io/. ; which they did. 

II Dauncry, 


TburfJjy, 

June 301b. 

To make a legal 
tender there 
muft either he 
an aUualo/fcr 
of the money 
produ ed, or 
the production 
of it muft be 
difpenfed with 
by the exprefs 
declaration or 
equivalent a A 
of the creditor. 
Therefore 
where the de- 
fendant, on de- 
parting from 
home, left to/, 
with his clerk 
fort lie plaint: IT ; 
of which the 
clerk informed 
the plaintiff 
when he called 
and demanded a 
larger fum ; and 
the plaintiff faid 
he would not 
receive the ioA, 
nor any thing 
lefs than hit 
while demand t 

but the clerk tig 
not offer the io /. / 
this was held to 
be no tender. 
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1808. Dauncey, in the lait term, moved for a new trial, on 
1 the ground that the declaration of the plaintiff, that he 

Agawp would not receive the 10/. left with the clerk, excufed 

the latter for not holding the money out to him in his 
hand, and made the offer to pay it a fufficient tender in 
law. And he referred to Douglas v. Patriek (<i), where 
the evidence of the tender, which was held to be good, 
(though joined with another fum on a different account, 
no objection being made on that account,) was that the 
defendant faid “ he had 8 guineas and a half in his 
pocket, which he had brought for the purpofe of iat ; sfy- 
ing both the demands but the plaintiff then told him, 
€i that he need not give himfelf the trouble of offering 
it; for he would not take it, as the matter was then in 
the hands of his attorney.” As to which Lord Kenyon 
faid, that it was no objection to the tender, that the mo- 
ney was not aftually produced, becaufe what was faid by 
the plaintiff fuperfeded the neceflity of it. He now 
fupported his rule on the fame ground ; being called 
upon by the Court, who thought it unneceffary to heav 
- 4 Abbot contra. 

Lord Ellenborouch C. J. The learned Judge’s di* 
re&ion was right. The aftuaj produ&ion of the money 
due, in monies numbered, is not neceffary, if, the debtor 
having it ready to produce and offering to pay it, the credi- 
tor difpenfe with the produftion of it at the time, or do 
any thing which is equivalent to that. But here, on the 
contrary, it is exprefsly ftated, that the clerk did not offer 
she 10L He only talked about having had 10/. left with 
him to give to the plaintiff when he called, without 
making any offer of it : which is not a tender in law. 


(*) 3 Ttvm Rij>. 683 . 


Grose 
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Grose J. Either there mud be an a&ual offer of 
the money, or the party mud be ready to pay it at the 
time when the a&ual offer of it is difpenfed with. 

Le Blanc J. There mud either be an aflual offer of 
the money by the one party, or a difpenfation of fugh 
offer by the other : and here there was neither. 

Bayley J. was of the fame opinion, and referred to 
the cafe of Dickinfon v. Shee, before Lord Kenyon y 4 E/p. 
N. P . 68., in confirmation of it. There the defendant 
went to the plaintiff’s attorney, and faying that he was 
come to fettle with him the plaintiff’s account, pro* 
duced a paper containing the datement of the account, 
in which he made the balance 5/. 5/., which he /aid he 
was ready to pay y but produced no money nor notes* The 
plaintiff’s attorney faid he could not take that fum, as 
his client’s demand was above 8/. This was held to be 
no tender : for there fhould have been an offer to pay 
by producing the money, unlefs the plaintiff difpenfed 
with the tender exprefsly, by faying that the defend- 
ant need not produce the money as he would not 
accept it, 

Rule difeharged* 


h 4 


10$ 

1808. 

Thomas 

againfi 

EvAKf. 
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‘jZc'plh. Peacock, Adminiftratrix of Peacock, agaiuft 

'Harris. 

Acollefloror rpfJE plaintiff declared, in alTumpfit, that the defend- 
renter of turn- X r 

pike 10IN, ant was indebted to the inteftate as farmer and 

though illegally 

appomtni, renter, appointed according to the fratute, of the tolls 

Without the ... 

forint# pr.fcrib- payable at a certain turnpike-gate, and at certain cranes, 
pflrii^inuit^my engines, and weighing-machines there duly nredted, for 
nui ft. over, cattle and carriages of the defendant, which had travelled 
flat 3 ” * < j c <f ount u P on ^ 1C turnpike-road and through the gate, and for 
amount oi the other carriages of his, which had travelled on the faid 

to Is !Oi which 

he had credited road and been weighed at the engines. & c. : and that 
Pdtrm^thiou.h being fo indebted, he promifed payment to the inteftate, 


A collector or 
renter of turn- 
pike tolN, 
though illegally 
appointed, 
Without the 
fornix pr.fcrib- 
ed l»y the ad of 
parli.'.inuit,may 

fUll rt .over, 
upon a count 
for an account 
ffatc<S the 
amount ol the 


paflinr thiough OCII, & lu inucuicu, jic pruuiucu payment tu uic mediate, 

the gap ; m> & c> There was another count for the cate tolls only, 

object ion being o J * 

made o the and a third on an account Hated with the int« ftate. And 

plaintiff \ title 

by the trunks there were three fimilar counts oil promifes to the admi- 

the turnpike. niftratrix. At the trial before Chambre J. at Hereford , 

tMf vi tig fen t clerk to the lurnpike commiftioners produced their 

an aa’ount'of 111 book, by which it appeared that on the 3d of May 1803 

the rolls due, t h e gates, & c. in queftion were let by them, in the mode 

whonockng b 1 1 ' 

after fern 5/. prcfcribed by the ftatute, to j Peacock* the inteftate, for one 

ter to the plain- year ; after which he continued tenant, not under a frefh 

be fitted that ihe letting, in the form required b/y the aft, but under a 

written contrail: produced from the papers of the com- 

denc^of fuch niiflioners, dated ift of May 1804, figned by the intef- 

an account tate, and one Mill as his furety : under which the in- 
flated, and a re- < 4 

cognition of the teftate paid his rent to the clerk \ the laft payment being 
inteftate's title t r r . 

to be accounted made by the plaintiff on the 24th of July 1805, after the 

with for the jntgftate’s death, for \he year’s lent ending ift of Juie 

preceding. The plaintiff’s daughter then proved that 

ihe lived with her father and mother at the gate; that 

flie 
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(he kept an account of the extra toll : (/• e. for waggons 
over-weight .) that her father, the inteftate, had made 
out an account of what was due to him from the defend- 
ant, amounting to 23/., which (he had delivered to the 
defendant about two months before her father’s death, 
who died in January j 805 : and in April following Ihe 
delivered to the defendant another account of Col. , in- 
cluding charges of over-weights * riling, feme before, 
fome after her father’s death. That the defendant after- 
wards fent 5/. iticlofed in the following letter : “ Mrs. 
Peacock . inclofed you have five bills, value 5/., and you 
(hall have the remainder next week. P. Harris . Here - 
ford , July 3 [ft, 1805.” The defendant’s counfel infilled 
that the inteftate had no right to the tolls $ the contra#, 
after the firft year, not having been made in comformity 
to the a# ; and confequently that the plaintiff could not 
maintain the aftion. And further, that the charges for 
over-weights, though contrafted to be let with the other 
tolls, could not be fo let. But it is unneceflary to enter 
into the latter objeftion, as it depended on the parti- 
cular wording of the claufes in the aft, and ultimately 
the Court drought it was not well founded. The jury 
found a verdift for the plaintiff for the amount of the 
firft bill delivered, deducting the part-payment 5 and the 
defendant had leave to move the Court to enter a non- 
fuit ; which was done accordingly in the laft term. 

Dauncey and Wigley now (hewed caufe againft the rule 
for entering a nonfuit, and admitted that the colleftor 
was not duly appointed under the aft, and therefore that 
the fpecial counts could not be Maintained ; but they 
relied upon the account dated, evidenced by the writ- 
ten account of the tolls fent in to the defendant by 

the 


10 5 

1808. 

Peacock 

aga'wft 

Haesis* 
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io 6 

1808% the inteftate, and by the defendant’s part-payment of 
c/., and promife to the plaintiff to pay the re- 

Peacock * * # 

mainder. 

fiAEBIS. ' 

Aihtt , in fupork of the rule, objc&ed, amongll other 
matters, id, That the truftees mud either let the tolls 
in the form required by the a£t ; which it was admitted 
had not been purfued, and therefore no title paffed to 
the leffee 5 or he can only be confidered as their fervant, 
appointed to collect the tolls for them ; and then this 
aftion could not be maintained in his right, adly. If 
there were no original right of aflion in the plaintiff's 
intedatc, the accounting to him or to her, would not 
give her a right to recover as upon an account dated. 
3dly, There was no evidence of an account dated ; to 
conditute which there mud be a demand on the one 
hand, which is acceded to on the other: but it does not 
appear that the Utter referred to the prior demand made 
for the tolls. 

Lord Ellenborough C. J. The firft quedion is. 
Whether any account were dated at all between thefe 
parties ? The evidence of this on the one fide are th$ 
accounts fent in to the defendant \f on the other, the let- 
ter from the defendant to the plaintiff after her hufband’s 
death, in which he inclofes 5/., and fays that die Ihall 
have the remainder next week. Now that mud refer to 
the remainder of fome account previoufly in the contem- 
plation of the parties, which, not being fpecified in the 
terms of the letter, was to be appertained by the jury 
from the red of the evidence, and* the circumdances of 
the cafe ; and they by their verdift have afeertained it to 
tdate to the account of the tells, which it appears was' 
3 before 
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l»efore that time fent in to the defendant: and that is 1808. 

evidence of an account dated between them. Then it is " 

Pi ACOCK 

faid that this account was dated, with refpeft to the in* atmnfi 
tedate, in a chara&er in which by law it could not exid, ^ A11Ig# 
becaufe he was not legally appointed colle&or of the 
tolls. But if the de fendant accounted with h?pi in that 
character, h aving received credit from him as fuc h t 
Uiereb^admitting him to be a perfon t o be accounted 
with for the tolls, he fliall not now be permitted to dif- 
pute his title to^recoverthc balance of that account. In 
like manner as a tenant is taken to admit the title of the 
landlord under whom he holds, and which he is not per- 
mitted afterwards to difpute. It is a different quedion, 
whether the commiffioners might not difpute the intef- 
tatc’s title to receive the tolls : though that might be 
the ground of an equitable account. But I do not think 
it neceflary to refort to the ground of an equitable ac- 
count dated ; for I go upon this, that the defendant has 
recognized the title of the party with whom he has ac- 
counted. Therefore finding nothing illegal in the items 
of the account, no breach of duty in the intedate, no 
compounding of the tolls in fraud of the a£t of parlia- 
ment, but only giving credit for them to a future day; 
no collufive bargain in prejudice of the commiffioners ; 
and confidering that the defendant, who has accounted 
with the plaintitf, has thereby recognized her title to 
receive the tolls on account of the intedate, I think the 
verdift ought to dand. 

Grose J. was of the fame qpinion. 

Le Blanc J. I am glad that a medium of proof ha* 
been found *to fuftain the jufiice of the cafe. It was a 

queftien 
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1808. 

P* ACOCK 
agaxnfi 

Harris* 


queftion for the jury to decide, whether by the defend- 
ant’s having received the account of the tolls, and making 
no objection to it, he did not recognize that fo much 
was due from him on that account. But it is faid that 
there is a fundamental objection to the charafter in 
which the plaintiff fues ; for that the inteftate, not having 
been legally appointed colleftor, mult be taken to have 

received the tolls merely as the fervant of the truflees. 

• * 

But as neither the truflees nor the creditors of the turn- 
pike make any objeftion to his title, (hall it be permitted 
to a third perfon, after having treated with the inteftate 
as a perfon legally entitled to receive the tolls, and having 
aftually fettled an account with him for the amount, 
ihali it be permitted to fuch an one now to objeft to the 
plaintiff's recovery, not upon the fpecial count, but upon 
the account ftated ? it has been alfo objefted, that the 
tolls are not the fubjeft of an aftion, but, if refufed, 
could only be levied by diflrefs upon the carriage, &c. 
when paffing. The aft, however, only fays that they 
fliall not be compounded for; it does not fay that 
credit fliall not be given for them, where there is no 
collufion. Therefore when the jury have found that 
the defendant has accounted with the plaintiff for thefe 
very tolls upon the footing of the initiate's title, he (hall 
not be permitted now to difpute that title upon the count 
for the account ftated. 


Bavlest J. concurred. 


Rule difeharged. 
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Hicham, and Elizabeth his Wife, againjl 
Ridgway. 

"^JPON error brought to reverfe a recovery fuffered 
by Wm . Fowden , the younger, of certain lands 
in the county palatine of Chejler , of which he claimed 
to be firft tenant in tail undtr indentures of the 16th 
and 17th of December 1 763, it appeared that the pre- 
mises were limited in remainder to the firft fon of the 
body of Wm. Fowden , the father, in tail, with remain- 
der to the fecond and other fons in tail, remainder to the 
daughters in tail : under which laft limitation the plaintiff 
Elizabeth claimed, in default of heirs male of Wm . 
Fowden the father, as heir of the body of Mary, his only 
daughter. The record fet forth the recovery, which 
was of the Seflion at Chejler , on the 16th of April 
29 Geo . 3., and appeared to have been acknowledged at 
Macclesfield on the 15th of April 178 9, and that an affi- 
davit was fworn on that day by Wm. Morley , Wm. 
Fowden fen., and Mary the wife of John Onne, in which 
Wm. Fowden fen. fwore u that W 1 m. Fowden the younger 
was born on the fecond of April 1768, but that being a 
proteftant diffenter, no entry was made of his baptifm 
in any regifter. 1 * And Mary Orme fwore that (he was 
aunt to Wm. Fowden jun., and well remembered that 
he was born in the beginning of April , and before the 
15th day of that month in the year 1768.” Andjhe 
error affigned was that it appeared in the record, Src. 
that Wm. Fowden) un., on Friday in the aforefaid Sef- 
fion at Chejler , appeared by attorney and warranted the 
tenements, &c. to E . (the tenant), &c. : but that Wnu 

Fowden 


ICJL 

I808. 


t Tburf(Uj t 
June 30tfl. 


If 3 per fon have 
peculiar means 
of knowing a 
fall, and make 
a declaration or 
written entry ©f 
that laft, which 
is againft his in* 
tereft at the 
time, it is evi- 
dence of the 
faft as between 
third pci font 
after his death, 
it he could have 
been examined 
to it in his life- 
time. And 
therefoie an en- 
try nrde by a 
man-midwife 
in a book, of 
having delivered 
a woman of a 
child on a cer- 
tain day, refer- 
ring to his 
ledger in which 
he had made a 
chaige for his 
attendance, 
which was 
marked as po\i 9 
is evidence 
upon an iflue as 
to the age of 
fuch child at 
the time of his 
afterwards fuf- 
fering a reco- 
very. 
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Higham 

mgainft 

RlDOlWATt 


Fowden jun. was then an infant within the age of if 
years, viz. 20 years and no more. And on joinder iri 
error, the ifliie was, " Whether Wm. Fowden , the 
younger, at the time of his appearance and warranty* 
and voucher to warranty, and alfo at the time of the 
giving of the faid judgment (of recovery) was an iftfarit 
within the age of 21 years, to wit, of the age of 20 years 
and no more.” 

At the trial at Cheflar it appeared that Wm. Fowden 
jun. died on the 31ft of December 1792* having before 
made his will, and Wm. Fowden fen. the father, died on 
the 20th of March 1806: but Mary Orme % the aunr, 
was (till living, and examined as a witnefs by the de- 
fendant in fupport of the fa& as fworn to in her affi- 
davit; but the accuracy of her recollection as to the pre- 
cife day of her nephew’s birth was rendered doubtful by 
circumftances which came out upon crofs examination. 
And on the part of the plaintiffs, it was, amongft other 
things, proved by a neighbour that Wm. Fowden, the 
father, and his wife, lived at Bramhall, where William , 
the fon, was born ; that it was on a Friday. That he 
was defired by the father to fetch Mr. Hewitt , the man- 
midwife, who lived at Stockport , about three miles and 
a half diftant: the witnefs, however, had occafion to 
go elfewhere, and another perfon was fent to Mr. Hewitt , 
and on the witnefs’s return the fame evening Mrs. 
Fowden was brought to bed of a fon. That the wife of 
Richard Fallows , who lived half a mile off, was alfo de- 
livered on the fame day. The perfon who was fent to 
Mr. Hewitt 9 s corroborated this account, and knew young 
Fallows and young Fowden as they grew up, who ap- 
peared about the fame age. Another witnefs alfo proved 
die birth of young Fowden on a Friday , (the particular 

day 
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day of the week was proved by reference to market-day 
and other collateral circumftances by the fcveral wit- 
nefles), and that he faw Mr, Hewitt at Fowden’s houfe. 
Fallows , the fon, alfo proved his growing up with Wtn. 
Fowden , the fon ; that they ufed to difnute which was 
th# eldeft ; but they were both born on the fame day ; 
and he had been told this by Fowden’s father and mother. 
His own birth-day was on the 22d of April. Other wit- 
nefles alfo depofed to the fame effe£t. John Hewitt 
was then called, the fon of the man midwife who deli- 
vered Mrs. Fowden ; and he proved the death of his 
father 20 years before, and produced certain books (on 
which the queftion of evidence arofe) in which his fa- 
ther had been ufed to make regular entries of all matters 
relating to his bufinefs, with, their dates, immediately on 
his return home : and the entries in queftion were 
proved to be in his father’s hand-writing. Thefe entries 
were tendered in evidence to fhcw the precife day of the 
birth of Wnu Fowden jun. The evidence was objected 
to ; but the Court determined to receive it, referving the 
point. The entries in queftion (which were preceded 
and followed in order of time by others of the like na- 
ture) were as follows. 

if 22 April 1768. 

38 (a), Rickard Fallows’s wife. BramhalL Filius circa 
hor. 9, mat utin : cum forcipe, 8c c. 
paid.” 


Then followed in the fame p*ge O'— entry in qnef.i 
without any intervening d-t-". 


KU 

18084 

Hicham 

againft 

Ridgeway. 


Tht figu-ci *5 r f rm d Mo 1 ftg, r 


« / Jf r n. 
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1808. 

Hicham 

againjl 

KltCIWAY. 


u */. Wm . Fowden jun r '*« ( a ) wife, 79 (b)* 

filii/s circa hor. 3 pod merid. nat. &c.” 


€i Wm. Fowden junr. 1768. 

Aprilis 22. Filius natus, See. 

wife — — 1 6 1 ' 

26th. Hauftus purg. — —0150 


P«i. 25th 1768.” 


2 1 


The jury found y on this evidence, that Wm. Fowden jun. 
who differed the recovery, was not born on the 2d, but 
on the 22d of April 1768. 

5 Topping and Yates (hewed caufe again ft a rule for a 
new trial, and contended that the entries in quedion, 
proved to be in the hand-writing of the man-midwife, and 
to have been regularly made from time to time in the 
courfe of his bufinefs, were evidence of the time of the 
birth of Win. Fowden the fon, as having been made by 
a perfon poffefling a competent knowledge of the fait, 
and difcliarging the party on whom he had a claim in the 
firft indance for his medical attendance. Similar evi- 
dence has been admitted in other cafes. In IVarren d. 
Webb v. Greenville (c) the quedion was. Whether there 
had been a furrender of part of the edate, which was in 
jointure to the widow at the time of the recovery differed 
by the fon tenant in tail ; without which there was no 

(a) This was the designation at that time of the father of the William 
Fowden jun. in queftion. 

(£) Thefe figures referred to the ledger, the entry in which follows. 

(d % Stra , 1129. 

good 
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good tenant to the precipe for that part, and the reco- 
very was ineffectual for fo much. It was infilled that a 
furrender (hould be prefumed at that diftance of time (a) 5 
and to fortify that preemption the debt-book of the 
family attorney, who was dead, was produced, wherein 
he charged fo much for fuffering the recovery, including 
feveral items for drawing and engrofling the mother’s 
furrender : all which charges appeared by the book to 
have been paid. And this was held to be good evidence 
after the death of the attorney, who, if living, might have 
been examined to the fad. This report of the cafe is 
in the main confirmed, as to thi9 point, by Lord Manfim 
field , in Goodtitle d. Brydges v. The Duke of Chandos (b ) ; 
with this addition, that a receipt had been given upon 
the bill, which contained the articles, for drawing and 
engrofling the furrender. Though Lord Mansfield fcems 
to have thought that Sir John Strange had not laid fuffi- 
eient ftrefs in his report upon the preemption arifing 
from length of time. So rentals or (leward’s accounts, 
with payments marked on them, are always received in 
evidence (c), even againft third perfons. In Herbert v. 
T uckal {d) y upon a queftion, whether one was of full age 
when he made his will, an entry made by his father in 
an almanack of the day of his fan’s birth was allowed by 
the Court, on a trial at bar, to be (Irong evidence : and 
yet that was no queftion of pedigree, and therefore not 
within the exception which allows the hearfay declara- 
tions of the family to be evidence in fuch cafes, any 
more than the declaration of a father as to the place 

(a) Tht trial was in 1740. [b) 2 Burr. 1071, *• 

[c) iz Via. Abr . go. tit. Ewdtnte.pl. 13 and 14. Barrj v. Bebbington, 

4 Term Rfp. 514. and Stead v. Heaton, 669. 

(d) T. Rag. 84, 
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1808. of his fon’s birth; which was rejected as evidence in 

The King v. The Inhabitants of Erith (#). 

Higham 

againft 

EllDGWAY* 

Manky Scrjt., and John Williams , contra. The quef- 
tion, whether thtfe entries be tvidence, cannot depend 
on their apparent accuracy, but on this, whether the de- 
clarations of a third perfon, by parol or in writing, as to 
a fa£t, which may be fuppofed to have been within his 
knowledge at the time, can, after his death, be given in 
evidence, merely becaufe in the fame breath or writing, 
he admitted that a claim of his own refpedling fuch 
fa&, if true, had been difeharged. liver fince the cafe 
of The King v. Erifwill (0), it has been confidered that 
hearfay is not evidence of a particular fa&, except in 
proof of a pedigree 5 and that exception has always been 
confined to the ftridt fijdt in iflue of defeent or primo- 
geniture in proof of pedigree : and has always been re- 
je&ed in collate ral irquiries ; as of the place of birth, 
upon a queftion of fcttlement, in The King v. Erith . 
And perhaps the cafe of Herbert v. Tuchal % which might 
have been a queltion between the heir at law and de- 
vifee, may have paffed as a queftion of pedigree, with- 
out adverting to this diftindtion. Now here the precife 
fad! in iflue was, “ Whether Wy, Fowden , the younger, 
at the time of his appearance and warranty, & c. was an 
infant within the age of 2 1 years ? ” Sec, in which no 
queftion of pedigree is involved. But not even in quef- 
tiohs of pedigree have the declarations of any others 
' than members of the family been received in evidence ; 
and the evidence given here was of the declaration of a 

(<0 S Eafit 539» 

(B) 3 Term Rep. 707. (and fee Rex v. Fcrryfrjfione , a Soft, 54. where 
the queftion was finally fet at reft.) 
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ftrangerj for fuch the apothecary muft be taken to be. 
The admiflibiiuy, therefore, of the evidence (lands wholly 
upon the ground that the entry made by him, taken alto- 
gether, discharged his own claim. All the cafes on this 
head reft upon the original authority of Warren d . Webb 
v. Greenville (/*), which by the explanation afterwards 
given of it by Lord Mansfield (b) % turned mainly upon 
the preemption of the Surrender arifing from lapfe of 
time : and his very Solicitude to explain this (hews that 
he was not So well Satisfied of the admiftibility of the 
entries in the attorney’s bill book, which he fays was 
ftrongly litigated : and he concludes his observations by 
faying that Sir J. Strange 9 s report is incorreft. Both in 
Barry v. Bebbington (r), and in Stead v. Heaton (//), the 
perfons whofe entries were given in evidence had in the 
firft inftance charged themfelves with the receipt of 
money, for which they were accountable to others, to 
whom their accounts were delivered : but where the en- 
tries of the receipt of rent had been made by the owner 
of the eftate himfelf, as in Outram v. Morewood ( e), they 
were held not to be evidence even to prove the identity 
of the land in a caufe between other perfons. And on 
the fame principle Lord Kenyon, in the cafe of Calvert v. 
The Archbijhop of Canterbury (/), ruled that an entry of an 
agreement for a pair of horfes, made in the plaintiff’s 
books by his Servant, who was dead, was not evidence to 
charge the defendant for the hire of them, becaufe the 
Servant did not thereby charge himfelf. So this, being 
an entry made merely for the party’s own ufe, muft be 
confidered as res inter alios adla. The cafe of Roe d \ 

M 2 Stra . 1129. {b) In Geodtit/ev. Duke of Cband&s, % Burr. 1072. 

(e) 4 Term Rep. 514. ( d ) lb . 669. {*) 5 Term Rep. 121. 

(/) * BJp. N. P. Caf. 646. 
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Brunt v. Rawlings (a) went on a different ground ; for 
there the letter written by a former fteward of the eftate 
to the then tenant for life, containing a particular of the 
ancient rents, &c. was by him handed down amongft the 
muniments of the eftate to the fucceeding tenant for life, 
and preferved by each againjl his own inUrefl , as an 
authentic document ; and on this ground it was held to 
be evidence of the ancient rent againft the leffee of the 
laft tenant for life, by whofe acknowledgment of the 
fa£t fuch lcrflee was bounch They alfo noticed that the 
apothecary’s difeharge of his demand was not made upon 
the entry as to the time of the child's birth, but only in 
the ledger to which the entry referred. And they ob- 
ferved upon the dangerous confequence of introducing a 
laxity in the Tules of evidence by extending the excep- 
tions of hearfay evidence of particular fa£ts beyond the 
ftri£l queftion of pedigree, and that clafs of cafes where 
entries had been made by Rewards and fuch like, to 
charge themfelvcs in account with the payment over cf 
fums they had received in right of others, to whom thofe 
accounts were delivered. 


Lord Ellenborough C. J. I fliould be extremely 
forry if any thing fell from the Ctfurt upon this occafion 
which would in any degree break in upon thofe found 
rules of evidence which have been eftablifhed for the fe- 
curity of life, liberty, and property : but in declaring our 
opinion upon the admiflibility of the evidence in queftion, 
we (hall lay down no rule which can induce fuch ruinous 
confcquences, nor go beyond the limits of thofe cafes 
which have been often recognized, beginning with that 
of Warren v. Greenville. The queftion is. Whether the 


{*) 7 * 79 * 
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books of a man -midwife, attending upon a woman at the 
time of her delivery, and making charges for fuch his 
attendance, which he thereby acknowledges to have been 
paid, are evidence of the time of the birth of the fon, as 
noted in thofe entries ? That the books would be evi- 
dence in th?mfelves, as recording this event of the birth 
and other limilar events in the courfe of his attendance 
on his patients, at the feveral limes when they took place, 
I am by no means prepared to fay. Nor is my opinion 
in this cafe formed with reference to the declarations of 
parents, &c. received in evidence, as to the birth or time 
of the birth of their children. But I think the evidence 
here was properly admitted, upon the broad principle on 
which receivers’ books have been admitted; namely, that 
the entry made was in prejudice of the party making it. 
In the cafe of the receiver, he charges himfelfto account 
for fo much to his employer. In this cafe the party re- 
pelled by* his entry a claim which he would otherwise 
have had upon the other for work performed, and me- 
dicines furnillied to the wife 5 and the period of her 
delivery is the time for which the former charge is made; 
the date of which is the 22 d of 4pvil\ when, it appears by 
other evidence, that the man-midwife was in fa£l attend- 
ing at the houfe of Wm. Fowden . If this entry had been 
produced when the party was making a claim for his 
attendance* it would have been evidence againft him, that 
his claim was fatisfied. - It is idle to fay that the word 
paid only (hall be admitted in evidence without the con- 
text, which explains to what it refers : we mail there- 
fore look to the reft of the entry, to fee what the demand 
was, which he thereby admitted to* be difeharged. By 
the referei^e to the ledger, the entry there is virtually 
incorporated with and made a part of the other entry, 

1 3 of 


1808. 

Hicham 
ugairfi 
Ridowa t* 



1x8 


CASES in TRINITY TERM 


1808. of which it is explanatory. So far, therefore, the cafe 
of Warren v. Greenville, if it be law, is an authority in 

HrCKAM * 

againft point to the prelent cafe. But it is fuppofed that after 
the evidence of the folicilor’s book there had been re- 
ceived* the Couit had repented of their decifion, and 
put the cafe to the jury entirely on the preemption of a 
furrender from length of time. But how does that ap- 
pear* either upon the report in Strange f or by what fell 
from Lord Mansfield in the cafe in Burrow , Warren v. 
Greenville was decided in the year 1740, about 40 years 
after the time when it was iufifted that the fut render 
ihould be prefumed to have been made. And to fortify 
that preemption, the report fays that the defendant of- 
fered the attorney’s debt-book in evidence, containing 
charges for drawing and engrofling the furrender* which 
it appeared by the book were paid. This evidence was 
objefted to, but allowed by the Court, who thought it 
material, upon the inquiry into the reafonablenefs of 
prefuming a furrender, and not to be fufpe&ed to be 
done for this purpofe. The entries were read accordingly* 
But the Court afterwards declared t( that without that 
circumftance they would have prefumed a furrender: and 
defired it might be noticed that they did not require any 
evidence to fortify the preemption after fuch a length 
of time.” Now what is the fair inference to be col- 
letted from that report ? not that the Court doubted at 
all whether the evidence of the entries in the book had 
been properly received : but that they were afraid that 
by fortifying and buttrefling up* by this further evidence, 
a preemption fo ftrong from the mere lapfe of time 
they might be fuppdfed to have weakened that prefump- 
tion 5 which they wiflied to guard againit. And this is 
in fubftance the account which Lord Mansfield himfelf 

gives 
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gives of that decifion in the cafe in Burrow. But he 
alfo Hates that the point of evidence was ftrongly liti- 
gated ; which (hews that it did not pafs without much 
difeuffion and confideration : and his account of the fact 
there given in evidence, fo far from (ln wing the report 
to be incorreft, is a ftrong confirmation of it in the ma- 
terial circumftance. Here it appears diftinftly from 
other evidence that there was the work done for which 
the chaige was made: for the man-midwife was fent for 
by the father, and he attended at the houfe on the day 
when the mother was delivered: and the difeharge in 
the book, in his own hand writing, repels the claim 
which he would oiherwife have had againft the father 
from the reft of the evidence as it now appears. There- 
fore the entry made by the party was to his own imme- 
diate prejudice, when he had not only no intereft to 
make it, if it were not true, but he had an intereft the 
other way, not to difeharge a claim which it appears 
from other evidence that he had. The evidence, there- 
fore, in this cafe was properly received, as well upon the 
authority of the cafe of Warren v. Greenville as upon 
principle* 

Grose J. General rules of evidence are of the great- 
eft confequence ; for either admitting Evidence of a fa£t 
when it ftiould be excluded, or reje&ing it when it ought 
to be admitted, would (hake the fccurity of all property: 
the right decifion, therefore, of every cafe of this fort is 
of great importance. But it is very difficult fometimes 
to diftinguifh the nice (hades of difference between cafes 
of this description ; and therefore I am always glad to 
find an exprefs authority on which I can fet my foot. 
The cafe of Warren d. Webb v. Greenville is of that fort, 
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which ought not now to be called in doubt, having been 
confirmed in the fubfequent cafe by Lord Mansfidd % and 
fince that again by this Court. Relying, therefore, upon 
that authority, which applies mod ftrongly to this cafe, I 
think the evidence was rightly admitted. And even 
without the entries, I think there was evidence fufficient 
to find the verdi£t which has been given, though thofe 
entries put the matter out of all queftion. 

Le Blanc J. On inquiring into the truth of fads 
which happened a long time ago, the Courts have varied 
from the (liid rules of evidence applicable to facts of the 
fame defcription happening in modern times, becaufe of 
the difficulty or impoffibility by lapfe of time of proving 
thofe fads in the ordinary way by living witnefles. On 
this ground, hearfay and reputation, (which latter is no 
other than the hearfay of thofe who may be fuppofed to 
have been acquainted with the fad, handed down from 
one to another,) have been admitted as evidence in parti- 
cular cafes. On that principle (lands the evidence in 
cafes of pedigree, of declarations of the family who are 
dead, or of monumental infcriptions, or of entries made 
by them in family biblcs. The like evidence has been 
admitted in other cafes, where the Court were fatisfied 
that the perfon- whofe written eiitry or hearfay was of- 
fered in evidence had no intereft in falfifying the fad, 
but on the contrary had an intereft againft his declara- 
tion or written entry ; as in the cafe of receivers’ books. 
I do not mean to give any opinion as to the mere declara- 
tions or written entries of a midwife who is dead, re- 
fpeding the time of f a perfon's birth, being made of a 
matter peculiarly within the knowledge of fuch a perfon; 
it i9 not ncceflary now to determine that queflion \ but 

I would 
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I would not be bound at prefent to fay that they are not 
evidence. But here the entries were made by a pcrfon * 
who, fo far from having any intereft to make them, had 
an intereft the other way ; and fuch entries againft the 
intereft of the party making them are clearly evidence 
of the fatt dated, on the authority of the cafe of War - 
ren v. Greenville , and of all thofe cafes where the books 
of receivers have been admitted. I underftand the ex- 
preflions ufed by Sir John Strange , in his report of that 
cafe, very differently from what they have been argued 
to mean. There was a preemption there of a furrender 
from the circumftances of the cafe, and from length of 
time; and befides that preemption fo arifing, there was 
a confirmation of it by the entry in queftion. The 
Court only faid that there was fufficient to prefume the 
furrender, without the evidence of the entry; but not 
that they had any doubt that the entry was evidence. 
And this account of it is, I think, confirmed by Lord 
Mansfield in the cafe in Burrow ; who fays that the point 
was much debated, and explains the obfervation made 
by Sir John Strange at the conclufion of his report. 
Then I cannot diftinguifh this from the eafe of Warren 
v. Greenville , nor from thofe of receivers* accounts, nor 
from Roe d. Brune v. Rawlins . The reafons given for 
admitting the evidence in the latter cafic apply alfo to the 
prefent, though I think in a much ftronger degree. And 
I cannot agree to diftinguifh the entry from the ledger in 
favour of the obje&ion; for in the ledger, in which 
Hewitt difeharges his claim, the date is mentioned ; but 
at any rate that is not weakened by its correfpondence 
with the other entry. 


Biyley 
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Bayley J. This was no officious entry made by one 
who had no concern in the tranfa&ion : lie had no in- 
tereft in making it: and as he thereby dif'harged an 
individual againft whom he would otherwife have had 
a claim, I think the entry was evidence by all the autho- 
rities. There were two entries read, the one following 
the other, without any intervening date ; the firft of 
thefe, relating to Fallows^ is dated the 2 2d of April 
1768 5 and this is marked as paid : the next, as to F^iuden, 
is not ftated there to be paid ; but it refers to a particular 
page in the ledger, where the charge againft Fcwden 
made, including items, one of which is for delivering 
h is wife, correfponding in date with the former entry ; 
and there he dates himftlf to have been paid for his 
work and medicines. Therefore, if he had brought an 
a<flion for his work, and had received notice to produce 
his books, this entry would have difeharged the father. 
Now all the cafes agree, that a written entry, by which 
a man difeharges another of a claim which he had againft 
him, or charges himfelf with a debt to another, is evi- 
dence of the fa& which he fo admits againft himftlf, 
there being no intereft of his own to advance by fuch 
entry. In Outram v. Morewood the entry made was for 
the party's own intereft who made \y 9 for he entered the 
receipt of rent from another perfon ; therefore, if that 
had been evidence for him, or for thofe claiming under 
him, it would have been furnifhing evidence for himfelf 
of a right to the eftate. But the principle to be drawn 
from all the cafes, beginning with Warren v. Greenville 
down to Roe v. Rawlings , is that if a perfon have pecu- 
liar means of knowing a fad, and make a declaration of 
that fa&, which is againft his intereft, it is clearly evu 
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dence after his death> if he could have been examined 
to it in his lifetime. And that principle has been con- 
ftantly acted upon in the cafe of receivers’ accounts. 

Rule difcharged. 


Horwood and Another, Executors of Coare, 
againji Underhill. 

JN debt on bond, maJe to the teftator on the 24th of 
December 1796, for 2800/. the bond and condition 
were fet out upon oyer, by which it appeared that the 
defendant and others jointly and fevcrally bound them- 
felves and their and each of their “ heirs> executprs, and 
adminiftrators,” in the penal fum of 280c/., conditioned 
to fecure to the teftator an annuity of 155/. nx. id. 
during the life of the longed liver of the obligors, in 
confideration of 1400/. to them paid: and then the de- 
fendant pleaded, amongft other pleas, 2dly, That no 
memorial of the bond was inrolled in Chancery, purfu- 
ant to the flat. 17 Geo . 3. c. 2 6 . 3dly, That a memorial 
of the bond was inrolled by the teftator on the 7th of Ja- 
nuary 1797, which memorial was fet out in the plea, 
wherein it is only dated that the obligors became bound to 
the teftator in 2800/., conditioned for payment by them, 
or any of them, or any of their heirs, executors, or ad- 
miniftrators to the teftator, of the annuity, & c. without 
ftating that they bound themfelves “ jointly and feverallj , 
and their and each of their heirs 9 executors, and admi- 
niftrators s” and that no other memorial of the bond was 
inrolled. The fame queftion was raifed by the 15th 
plea, which Hated that the defendant ought not to be 
charged, &c. becaufe for better fecuring the annuity in 
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the condition of the bond in fait mentioned, P. Giblet t 
by his bond of the faire date, became bound to the tefta- 
tor in 2800/., for which he bound himfelf, <c his heirs > 
executors, and adminiftrators 5” and that the teftator 
caufed a memorial of that bond to be inrolled ; which 
does not (late that P. G. thereby bound his “ heirs, exe- 
cutors, or adminiftrators/’ The replication to the 2d 
plea alleged that a memorial of the bond, fuch as is fet 
; forth in the 3d plea, was inrolled in time, purfuant to 
the ftatute: and demurred generally to the 3d and 15th 
pleas. And the defendant by his rejoinder demurred 
generally to the replication to the 2d plea. 

Holroydy for the plaintiff, after obferving that this cafe 
arofe out of the fame tranfa&ion and fecurities, which 
had come before the Court in Coare v. Giblett (a) \ con- 
tended, 1 ft, that it was no obje£tion to the memorial, 
that it only ftated that the obligors became bound to the 
teftator, when it appeared that they were jointly and feve - 
rally bound; for dating that they were bound, generally, 
doe9 not exclude the fa£t of their being jointly and fe- 
verally bound. Nor was this held to be any objection in 
the former cafe ; for the Court there were of opinion, 
that taking the whole of the memorial together, though 
it was at firft ftated generally, as hire $ yet it appeared 
by the recital of a fubfequent bond in the memorial, that 
the bond in queftion was a joint and feveral bond ; and 
therefore there was no inconfiftcncy, nor any untrue 
ftatement in that memorial; as in another cafe there 
cited of Willey v. Cawthorne (£), where the memorial 
having ftated that the obligors were feverally bound, 

(*; 3 Eaft, 461. and again in 4 Eaft, 85. x Eaft, 398. 

whereas 
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whereas they were bound jointly as well as /eve - 
rally ^ the variance was held to be fatal. The an- 
nuity a£t {a) does not require this particularity. 
[JSTwtf, contra, faid he did not mean to infift on this 
obje&ion 5 to which The Court affented.] Then, adly. 
It was not neceflary to ftate in the memorial that the 
obligor bound his heirs as well as himfelf. It certainly 
was not neccfiary to ftate that he bound his executors 
and admintftrators ; becaufe having bound himfelf, the 
law would of courfe bind them. And though heirs 
would not be bound unlefs named ; yet the annuity act 
does not require that they (hould be named. The firft 
claufe only requires that the memorial (hall contain the 
date of the bond, &c. and the name of all the parties , 
&c. ; which could not be meant to include heirs> as 
thefe mud be uncertain at the timej but mud be in- 
tended of the grantors and grantees, &c- [Lord Ellen- 
borough C. J. The defendant’s argument will be that 
this is an improper defeription of the inftrument allur- 
ing the annuity.] The aft fets forth the particular 
parts of the inftrument, which it requires to be dated, 
in which heirs are not included, unlefa they fall under 
the defeription of parties . Many of the objeftions taken 
in O 9 Callaghan and Ingilby (£), and Mouys v. Leake (c). 
were anfwered by the Court faying that the a£l did not 
require the feveral matters fuggefted to beinferted in the 
memorial, though certainly forming parts of the deferip- 
tion of the inftrument. And where objections of this 
fort have prevailed in other cafes, they have been where 
trulls, omitted, qualified and altered thofc which were 
dated in the memorial. 

(tf) 17 G*. j. c, a 6. U) 9 Eaft % 135. (<) S Term Ref* 411. 
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Knox, contra. The objed of the annuity a A was to 
require the real tranfadion between the parties to be 
dated in fubdance in the memorial ; which has not 
been done here. The not naming the executors and ad - 
minijlrators of the obligor, though not a literal, is yet a 
fubftantial compliance with the ad, becaufe the law 
binds them * but the heir not being bound, unlefs ex- 
prefsly named ( a ) ; and though in fad named, not being 
noticed in the memorial ; the real tranfadion is not ex- 
prefled : the true confiderarion does not appear in the 
memorial, becaufe it dates a fecurity of lefs value than 
that which was bargained for. The heir, when named, 
qua heirfx s a party , though the perfon may not be known 
at the- time ; but that is not neceflary, becaufe it is in his 
quality of heir only, that he can thereafter be liable. In 
Hart v. Lovelace ( b }, it was held not enough to date that 
all the indruments were atteded by B ., C., &c. or one 

of them ; without (hewing the names of the refpedive 
witnedes to the refpedive indruments. And in Willey 
v. Cawthorne (c). Lord Kenyon , in reafoning on theob* 
jedion which there prevailed, namely, that the obligors 
were only dated to be feverally , indead of jointly and feve - 
rally bound, u the memorial does not truly deferibe the 
fecurity as to the extent of it : u anc^the omiflion of the 
remedy here again d the heirs is more important than the 
flip in that cafe* 


Holroyd , in reply, was afked by Lord Ellenborough 
what he meant to argue would be a fufficient defeription 
of a bond ; whether it would be fuiEcient to fay that a 
bond of fuch a date was given by the party: whether it 

(«) Croffeing v. Honor, 1 Fern, 180. (i) 6 -Term it#/. 471. 

(c) 1 Eeftt 4C0. 

<can 
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can be faid to be a fufficient dcfcrlptlon of it, unlefs it be 
ftated who are bound ? To which he anfwered that the 
tbiigor is, properly fpeaking, the only perfon who is bound : 
the hcir % though named, is only bound in refpeft of real 
aflets by defeent : it is the property t therefore, and not 
the perfon of the heir which is bound. But it is fufficient 
that the aft does not require this to be dated: nor is 
there any reafon for extending the words of it in this in- 
ftance 3 becaufe no information is conveyed, which would 
not be prefumed without it. 

Lord Ellenborough C. J. If this were res integra, 

I ffiould have great doubt whether full effect ought not 
to be given to Mr. Holroyd 9 s argument, that it is fuffi- 
cient to date in the memorial thofe things only which 
the aft of parliament exprefsly requires : but we are now 
called upon to decide this cafe after a feries of decifions 
have impofed a line of condruftion upon us, which, 
with fecurity to other parties whofe rights have been 
thereby affefted, we cannot fafely recede from. The 
aft requires that a memorial of every bond % See . fhould 
be inrolled j what then will fatisfy thofe words ? Unlefs 
they have fome meaning, it would not be neceflary to 
fet forth the penalty of the bond, whether it created a 
charge of 100/. or of 10001 . 3 for the aft does not pro- 
ceed to make mention of the penalty amongd the enu- 
merated circumdances exprefsly required to be dated. 

If then the mem'' I mud contain a defeription of the 
feveral indruments alluring the annuity beyond the ex- 
prefs letter of the aft, as the cafes .upon it have in feve- 
ral indances decided, it feems alfo material to date who 
are bound by the bond, and whether the obligor has 
bound his heirs , who can only be bound if named : and 
14 if 
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if they be named in the bond and not in the memorial, 
how can the memorial be faid to defcribe truly the extent 
of the fecurity ; which was confidered to be neceflary by 
Lord Kenyon in the cafe of Willey v. Cawtborne . And it 
is not fufficient to fay that the effed of fuch a bond is 
to bind the property of the obligor in the hands of the 
heir, and not the perfott of the heir ; for the heir himfelf 
is bound in refped; of the property. Nor can I adopt the 
argument that it was unneceflary for the memorial to 
(late this, becaufe of the probability that the heirs fbould 
be bound. For if the extent of the fecurity be required 
to be dated, it ought not to be left to conjecture, how- 
ever probable. Founding myfelf, therefore, rather upon 
the authorities condoling this ad, than upon the more 
literal conftrudion which I (hould have been inclined to 
put upon it in the fird indance, I think this memorial is 
tlefedive for want of dating that the heirs of the obligors 
were bound by their bond. 

Le Blanc J. (a). The only quedion now made arifes 
on the memorial dating that the obligors became bound f 
without dating tfyat they bound their heirs , executors/ 
8c c. And this omifiion afFeds as well the bond of the 
principal as of the fureties. Tho^other objedion as to 
its being only dated that they became bound, generally, 
without dating that they were jointly and feverally bounds 
has been properly given up, after the cafe of Coare v. 
Giblett . With refpeft to the principal objedion, it is 
faid to be only neceflary to inrol a fecurity or aflurance 
for an annuity in thofe particular, which are exprefsly 
required by the ad. But that is certainly too limited a 
condrudion $ becaufe it would not then be neceflary, as 
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(*) Crop J. was abfent. 
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it is not exprefbly required by the a£l, to defcribe the 1808 
Extent of the fecurity or affurance, whether for a greater mm 

or lefs amount ; and yet that inuft haVe been intended. agrinfi 
By the fame rule, if would be fulhcient fo (late the bond, 
without dating the condition of it, if it had one; though 
the extent of the fecurity would depend mainly upon 
that. And fo there is a great difference, as to the extent 
of the fecurity, whether or not the obligor bound his 
heirs. In the cafe of Mouys v. Leake and Jones, which 
has been infilled on Leake, the grantor of the annuity, 
had given the fecurity of a rent-clurge out of his bene- 
fice, and had alfo covenanted to pay the annuity ; and 
Jones, the furcty, had alfo given his perfonal covenant to 
pay the annuity on Leake’s default ; and the memorial 
had dated the covenant by Jones , but not the perfonal 
covenant of Leake : and Lord Kenyon held il fufheient to 
Hate Leake as the grantor of the annuity, without dating 
his covenant to pay it *, becaufe it was not neccfljry to 
date all the covenants in a deed, unlefs they modified 
the grant itfelf. That authority, therefore, will not help 
the argument. But the cafe which principally bears 
upon this is Willey v. Cawthortie , where a joint and feveral 
bond was dated in the memorial as a feveral bond only, 
which was held ill : and both Lord Kenyon and Mr. Judice 
Lawrence confidered that the extent of the fecurity and 
the nature of the remedy which the grantee would have 
to recover the annuity were material to be dated truly: 
and that as the fecurity and the remedy were different in 
the cafe of a joint and of a feveral bond, the ftatement 
given of the extent of the fecurity in the memorial was 
$ot correct. So here, it makes a great difference whe- 
ther the fecurity be given in fuch a form as will bind the 
obligor, in refpetl of his tez\ property, during his life 
VoL. X. K only. 
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In alcafc of 
ground, with 
liberty to makt 
a watcrcourfe 
and ereft a mill, 
the leflcc cove- 
nanted for him- 
felf, his execu- 
tors, &c. and 
ujfignsy not to 
hire perfons to 
work in the 
mill who were 
fettled in other 
parches, with* 
out a parilh cer- 
tificate : held 
that this cove- 
nant did not run 
with the land, 
or bind the af- 
fignee of the 
leftc. 


only, or whether it would extend to bind his heirs after 
his deceafe to the whole extent of it: and it is not cor* 
reft to (late the fecurity as binding him only and his 
pcrfonal reprefentatives, when in truth it is more ex* 
tenfive. 

Bayley J. having been before concerned as couufel 
in the caufe, declined giving any opinion upon it. 

judgment for the Defendant. 


Hie Mayor, &c. of Congleton againjl Pat- 
tison and Another, 

'J'HE plaintiffs declared in covenant upon an inden- 
ture, made the 23d November 1752, whereby they 
demifed to John Clayton a piece of ground in Congleton , 
called the Byjlatt , and a certain flip of land, through 
which a watercourfe was intended to be made, with 
liberty for making and repairing the fame, and with liberty 
for Clayton , his executors, adminiftrators, or afiigns, 
to ereft in the Byjlatt a filk mill, &c. habendum the faid 
piece of ground and premifes, &c. to Clayton , his execu- 
tors, adminiftrators, and afligns, for 300 years from the 
date of the indenture; yielding and paying, as therein men- 
tioned. And Clayton covenanted for himfelf, his executors, 
adminiftrators, and afligns, with the corporation, that he, 
his executors, &c. would at all times during the term, 
before any perfons fiiould be received as fervants, work- 
men, or apprentices, in fuch filk mill, give notice of their 
names to the town-clerk of the borough for the time 
being; and if he fhould immediately give fatisfaftory in- 
formation to Clayton % his executors, &c. or to the then 

owner 
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owner or occupier of the (ilk mill, that any of the per- 
fons in fuch notice were legally fettled in any other pa- 
Tifh or townlhip, and not in Congh-tcn, then they ftiould 
not be received to work in the bufinefs of fuch filk mill, 
before a certificate of the fcttlement of fuch perfon 
under the ftat. 8^9 W. 3* 3°- ould bc S iven to 

Congleton . xhe declaration then dated the entry of J. 
Clayton, , and the building of the filk mill ; arid that on the 
ill of January 1790 all the ellate and iniercft, &c. of /• 
Clayton in the premifes duly came to and veiled in the 
defendants by afiignment, by virtue of which they entered 
and were pofTcffed, &c. : and then ailigncd as a breach, 
that after the defendants became fo poffeffcd, and while 
they were working the filk mill, and during the continu- 
ance of the term, they received divers perfons asfervant^, 
workmen, and apprentices to work in the faid mill, with- 
out giving tiie previous notice before mentioned to the 
town-clerk of Cc right on, and that the perfons fo received 
worked 111 the laid mill without any fuch notice, and that 
they had not previcufly gained any fettlcment in Cough- 
ton; by reafon of which the townlhip of Congleton had 
become liable to relieve them and their families, and had 
expended a large fuin in the fame, and continued liable 
to the burden, &c. ; and that the plaintiffs had alfo in- 
curred great expence in the premifes, and their eftates 
and property in the townlhip had been leffened in 

value. 

The defendants, after craving oyer of the indenture, 
by which it appeared further, that the term was granted 
by the corporation in confideration of 80 /. paid, and of 
a nominal yearly rent ; demurred generally to the de- 
claration. 

K a 
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Littledale , in fupport of the demurter, argued that this 
was not a covenant which run with the land, and there- 
fore could not bind the defendants as afGgnces of the 
term* To make a covenant run with the land it mutt 
appear that the performance or non-performance of it 
will alFedl the thing demifed : but this is a collateral co- 
venant not to introduce foreign poor into the townfhip, 
and does not at all affedt the working of the mill or the 
premifes demifed. Neither can it afl’edt cl:- corporation 
as the rcverfionerj for if any additional burden were 
brought upon the townlhip by fuch new fettled inhabi- 
tants, the lefiee or occupiers mutt bear it. The covenant 
amounts to no more than an undertaking to indemnify 
the landlord from the expence of foreign poor; and is 
the fame as if the It flee had covenanted to pay fo much 
annually to the churchwardens and oveifeers for the ute 
oi im* poor ; which in Afayho v. BuMurJl [a) was held to 
bi* a collateral perfonal covenant. It does not appear but 
that at the end of the term the number of poor perfons 
in Ccnguton may be dimmilhcd, notwithftanding a tem- 
porary in create for the preient •, or fuppofing the popu- 
lation there fhould then be greater, yet there may be a 
corresponding inereafe in the value of the lands, from 
the greater demand for the pp6duce. Befides which, 
the queftion is blended with the general policy of the 
country, which may be afFedted by ftipulations not to 
employ labourers out of other diflridls. Spencer ' s cafe {b) 
lrfys down the diftindlion between collateral covenants 
and fuch as run with the land ; the latter mud be fuch 
as affedl the demifed land itfelf, and not merely the col- 
lateral intereft of the leflbr : and this was recognized in 

Bally 


(a) Cro, Jnc, 43S. 


W 5 x6. 
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Bally v. Wells (a) ; though there the covenant by a leflee i8c8. 
of tithes, not to let any of the farmers of the parifh have T | JcMa y ar &c 
any part of the tithes, was held to run with the tithes oi 

COX G L L TON 

and bind the aflignee. In Totem v. Chaplin (« b ) a cove- agair.fi 
nant by the leflee, to refide conftantly on the demifed ArfxsoN - 
premifes, was held to bind the aflignee, though not 
named : but that affe&ed the mode of occupying the 
land. And in Brewjler v. Kit chin (c) Lord Holt held that 
a covenant by tenant in fee, who granted, a rent-charge 
out of lands, to pay it without deduction, for himfelf and 
his heirs, would not bind his aflignee. So Co. Lit. 215. b . 
commenting on the flat. 32 If. 8. c. 34. enabling grantees 
of reverfions to re-enter on condition broken by non- 
payment of rent, doing wafle, or other forfeiture, con- 
fines it 'to fuch conditions as are incident to the rever- 
fiori, as rent, reparations, & c. and not for the payment 
of any fum in grofs. 

Richardfon contra. The quantum of interefl cannot 
vary the queftion, if the covenant in any refpeft affe£t 
the land. Neither is it material to inquire whether the 
breach of the covenant will afftft the lord’s interefl; at 
the prefent period, if it may a fled the land at the end 
of the term. [Lord FJlcnborough C. J. Can, we fee with 
certainty that the increafe of population in the townfhip 
at the end of the term, fuppofing that to be the confe- 
qcence of the defendant’s ads, will prejudice the land, 
or affed ihe value of the reverfion ? It might affeft im- 
mediately other lands of the corporation in the townfhip \ 
but it could not affed the interefl of the corporation in 

(tf) 3 Wiij 25. and Wilmt'i Rep. 34s. 

I LJ. Ray. 312. 


[b) 1 H. Elae. 133. 
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thefe lands during the term.] There Is no certainty of 
that effedt being produced, but there is a reafonable pro- 
bability of it 5 and the parties themfelves have fo conli- 
dered it on the face of the deed. There is no certainty 
of prejudice to a landlord by breach of many liulbandry 
covenants during the term ; but if the parties ftipulate 
for their performance upon the preemption that preju- 
dice may enfue from the breach of them, that is fufli- 
cient to fuftain the adlion. The cafe of Bally v. Walls (a r)> 
cited, fhews that the prejudice to the reve*<mner need 
net be certain, and that it need not arife during the term. 
[Lord Elhnborougb C. J. There the covenant affefted 
the very thing demifed in the manner in which it was to 
be ufed : the breach of it had a proximate tendency to 
produce an eftlo} permanently injurious to the landlord's 
edate. But it cannot immediately affedt the thing de- 
mifed, whether the mill is to be worked by perfbus of this 
or any- other parifh. Suppofe the covenant had been 
only to employ freemen of the corporation in the mill, 
would that have run with the land as afle&ing the thing 
demifed ?] The covenant may be faid to regulate the 
mode of enjoyment of the thing demifed. By throwing 
a greater burden of poor upon the leffee or occupier in 
refpedl of the land, it may render him lefs able to pay 
his rent. But the injury to r.h/ reverfioner during the 
term is not the principle on which thefe cafes have pro- 
ceeded. In London , and other great towns, it is a com- 
mon reftriftion in leafes that the occupiers (hall not carry 
on their particular trades, which would certainly bind 
anaflignce: and yet it cannot be faid to be any imme- 
diate prejudice to the property during the term, or even 

m 3 m *5. 

after- 
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afterwards in many inftances : on the contrary, it might 
render the eftate more valuable to the landlord in point 
of future rent. 

LittUdah) in reply, with refpeft to novenants againft 
exercifing particular trades on the demifed premifes, they 
may run with the land, beeaufe they preferibe a parti- 
cular mode of enjoying it; and if the appearance of the 
premifes were any way altered for the purpofe, it would 
be wafte, as altering the evidence of identity of the thing 
demifed. The fame anfwer will apply to covenants re- 
gulating the courfe of hulbandry. The term may end be- 
fore the land is reftored to its original or covenanted ftate, 
or the influence of the change may continue after the 
appearance of it is done away. But the covenant here 
Cannot affe£l the ftate, condition, or occupation of the 
land, even during the term ; and it cannot be told whe- 
ther, at the end of the term, there may be more poor 
or an increafed rate, or, if increafed, that there will not 
be a proportionable increafe in the value of the land, 
from the very circumftance of an increafed population. 

Lord Ellenborough C. J. This is a covenant in 
which the aflignee is fpeeifically named ; and though it 
were for a thing not in etfe at the time, yet being fpeci- 
fically named, it would bind him, if it affefted the na- 
ture, quality, or value of the thing demifed, indepen- 
dently of collateral circum (lances ; or if it affeded the 
mode of enjoying it. But this covenant does not affe£k 
the thing demifed, in the one way or the other. It may 
indeed collaterally aflfe&lhe leflbrs as to other lands they 
may have in poflellion in the fame parifh, by increafing 
the poor’s rate upon them ; but it cannot aifeft them 
IZ 4 eve;; 
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18081 even collaterally in fefpeft of the demifed premiers dufr 
ine the term. How then can it afleft the nature, qua- 

TheMayor, Src. 6 * . 

of lity, or value of the thing demiled ? Can it make any 

mgainft difference to the mills, whether they are worked by per- 
Pattjson. p on8 0 f one p ar j(| 1 or all0 th cr ; 0 r can it affeft the value 

pf the thing at the end of the term, independently of 
Collateral circumftances ? The fettling an additional 
number of perfons in this place may indeed, by means of 
the increafed population, bring an increafed burden at 
the end of the term on thofe who are to pay the rates: 
but that increafe of population may alfo be an increafed 
benefit to the land-owners, as it has happened within 
our own experience in many parts of this kingdom, the 
feats of manufaflures, where the value of land has, in 
confequence, rifen in a great proportion. But the co- 
venant in queftion does not affe£l the tiling demifed im- 
mediately, but only, if at all, in refpe£l of collateral 
circumffances; that is through the medium of an in- 
creafed population, and the increafed expence of provid- 
ing for them on the one hand, with the increafed value 
of the lands to be fet againft it on the ether hand. How 
then does it affe£t the mode of occupation ? The carry- 
ing on of a particular trade on the premifes may be faid 
to do that ; but where the work to he done is at all events 
the fame, whether it be done b / workmen from one pa- 
rifli or another cannot affect the mode of occupation. 
The covenant, therefore, not dire&Iy affedling the na- 
ture, quality, or value of the thing demifed, nor the 
mode of occupying it, is a collateral covenant, which 
will not bind the aflignee of the term, though named ; 
and this is a queftion with the atiignee, and not with the 
original leffee who entered into the covenant. In the cafe 
pf Ball] y. Wflh the covenant might affe£l the thing de- 
mifed 5 
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jnifed ; for if the lefll-e of the tithe fuffered any of the 
farmers of the parifh to take their own tithes, fuch union 
pf the land with the tithe might lay a foundation for 
claiming a modus, which might affeft the future value 
of the tithes* and would immediately afFe£t the occupa* 
fion. But we cannot fay that this covenant does either; 
?nd therefore it does not run with the land fo as to bind 
the a/Iignees. 

i 

Le Blakc J. (<j). This covenant does not appear to 
Jtie to run with the land, or bind the aflignee. The 
queftion does not depend upon the length of the leafe, 
or whether the injury to the leffor is to take cffefl in 
more or lefs time, but whether the thing covenanted to 
be done or not to be done immediately afFc&s the land 
itfelf or the mode of occupying it. But here it is only 
by collateral circumftances that this can make the land 
more or lefs valuable. It can no otherwife afFeft the 
land than as by introducing a greater number of perfons 
into the parifh who were not before fettled there, and by 
enabling them to gain fettlements, it may by poflibility 
hereafter create a greater number of poor, who mufl be 
maintained by the occupiers, and fo aflefl: them: but 
this cannot be faid to a fled! the land itfelf, or the mode 
of cultivating or occupying it. It is no more than if the 
lefleg had covenanted that he would not employ fuch 
perfons in any other houfe within the parifh during his 
occupation of the premifes in queflion. The work done 
is the fame, whether by onq fet of fervants or another; 
the nature of the property is not varied by it : but to 
employ perfons in the mill who were not before fettled 
inhabitants of CongUun may create a fpeculation whe- 
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ther It will affefl: the interefts of the occupiers there* 
The ground, however, on which I diftingqifh this cafe 
from others is that this is not a covenant which affe&s 
the land itfelf or the mode of its occupation. 

Baylet J. I agree that it is not material to confider 
how foon the aft done, which was covenanted not to be 
done, may affeft the land ; but in order to bind the af- 
fignee the covenant mud either afFedt the land itfelf 
during the term, fuch as thofe which regard the mode 
of occupation ; or it mud be fuch as per fe, and not 
merely from collateral circumdances, affedts the value of 
the land at the er.d of the term. Covenants to redram 
the exercifc of particular trades in houfes fall within the 
$rd clafs : they affeA the mode in which the property 
is to be enjoyed during the term. The cafe in Wilfon 
may rank under the fecond clafs : for if the leffee or a 
ftranger were in the a&ual occupation of the tithes 
during the term, the evidence of the leflor’s right to 
them would be continued, and therefore the edate of 
the reverfioner would be better at the end of the term. 
?ut here the date of the premifes will be the fame at 
the end of the term, whether the parifli be more or lefs 
burdened with poor. I agree that the value of the re- 
verfion will not be fo much if tKe poor’s rate on the land 
be increafed *, but that burden would be increafed by a 
collateral circumdance*, arid where the value of the re- 
yerfion is only altered by collateral circumdances, the 
Covenant will not bind the affignee of the land. As in the 
indance put of a covenant not to employ foreigners in 
any other mill in the partfh : and yet the value of the 
reverlion would be affe&ed in the fame manner in the one 
inilance as in the other. Suppofe a covenant by the 

1 2 leffee 



in the Forty-eighth Year of GEORGE Ilf. 


> 3 » 


leflec to make a cojnmunication by water from the dc- i?o8. 

mifcd premiss through other perfons’ lands to another 1 

The Mayor, Sec 

place, t > facilitate the accefs to a market, the value of the of 
reverfion would be materially affected by the performance 
or non-performance of fuih a covenant; but it could not Pattkow* 
bind thealhgneCjbecaufe all the cafes (hew that the affignee 
is not bound unlefs the tiling to be done is upon the land 
demifed. Therefore, as this covenant docs not affect the 
occupation of the land, nor alter the actual (late of the 
property from what it would otherwife be at the end of 
the term, it does not bind the aflignee. 

Judgment for the Defendant. 


liucKLEY o^ainft Kenyon. 


r jpHK plaintiff declared in covenant upon an indenture 
of demit'*, mule on the Sth of July 1805, by J. 
fh/rU/y (from whom he derived title) to the defendant 
•and others*, whereby he demifed to them certain mines 
of coal, habendum for 21 jears from the 25th of De- 
cember 1S02, yielding and paying to J. B. his heirs and 
afligr.s, during the urm, i, -4th of the coal raifed, &c. or 
the value in money, at the election of the kffbr, See. But 
if the 1-41I1, cv'C. fell fliort of the annual value of 400/. 
then yielding fuch additional rent as would make up that 


In ccvemnt oft 
.in indent uie of 
rlemifc ot a coal 
nunc, made 
on the 8tli of 
July .S05, ie- 
ferving i-4th of 
the co d raifed 
or the value in 
money at the 
election of the 
ltflbr ; and if 
the 1 -4th fell 
fhorr of $ocf. 
per annum, then 
icferving fuch 
additional rent 
a* would make 


annuil fum, to be rendered on the firjl day cf every month 

iloed monthly 

in equal poitions: held that the leffce having elc&ed to take the whole irf money may de- 
clare for twu ye^rs* and tint M'nt : ? rent in arrear. iiut even if the money-rent were referved 
annually, the plaintiff miy remit his claim as to the three months’ rent, and enter uj> judg* 
ment lor the two years’ rent only. And having flirt well afligncrl a breach of the cove-' 
nant, that the leffccs had not yielded montl^y the 1 -4th or the value in money, Sec. but 
had refufed, See. held that it would not hurt on general demurrer, that the count went on 
to allege that before the exhibiting of the plaintiffs bill, vn.. cn the lfl of November 1797, 
900/. of the rent referved ior two years and three months was due and in arrear; for 
that date being before the icafe made, and th. refore impoffiblc in rcfpedl to tlie fubjedt- 
ynattrr, mull be reje&ed ; and the general allegation, that before the exhibiting of the 
|)laintiff’sbjJl 900/, of the rent referved, &c. was due, i: fufficun:. 
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1 80S. in eaqh year of the term demifed by equal portions. Then 

fluTTTiv followed a general covenant by the Jeffees for payment 

Kmyok. ° f thc rent * Tilc dcclaration then ftated the death of 

J. B. ; the defeent of the reverfion to the plaintiff; that 
he afterwards elefted to be paid his rent in money, &c. ; 
and that during the term, &c. to wit, on the 24th of 
Auguji 1805, and on divers other days in each month be- 
N tween that day and the day of exhibiting the plaintiff’s 

bill, the lefTees railed j 0,000 bafkets of coal, the annual 
value of which did not amount to And then 

afligned as a breach that the Jeflees had not yielded and 
paid to the plaintiff on the ift day of every month fince 
the death of J* B. the i-4*h, Sec. or the value, &c. or 
the difference between the amount, &c. and .joe/, per 
annum, but had negleaed and refufed fo to co; and 
that before the exhibiting of this bill, to wit, on the \jl cj 
November 1797, 900/. of the rent referved for two years 
and three months , at the rate of 400/. a year, was and dill 
is due and in arrear from the Jeflees to the plaintiff. To 
this there was a general demurrer and joinder. 

Campbell , in fupport of the demurrer, contended that 
the breach laid was bad in fubftance, the plaintiff having 
declared for non-payment of rent alleged to be due on 
the 1 ft of November ijqT, winch was before his own 
title accrued, and before the leaf? itfeJf was granted; and 
the day on which the rent is due being material, though 
laid under a videlicet (0), cannot be rejefled as furpluf- 
age, and therefore the repugnancy is fatal. The defend- 
ant might have pleaded that no rent was due on that 
day, or a judgment recovered for all rent due at that 

(<j) Harvey v, Reynold, Latch. 200. and Grimwood v. Rarrit , 6 Term 
Rtp. 460. 

time. 



IN the Fortt-eichth Year OF GEORGE III. 


MI 

time, and the plaintiff could not reply that he went for 1808. 
rent due afterwards, as that would be a departure. 2tlly, * 

* DuCXtRY 

It appears that the 400/. rent to be made up is referved againft 
. . _ . , r . , . .. Kimtok. 

yearly, and mull be io in the nature of the thing* notwith- 

ftanding what is faid of its being rendered on the ift of 
every month by equal portions \ for till the end of the 
year it could not be told whether the proportion of coals 
raifed, or the value thereof to be rendered to the leffor, 
which might be done monthly, would fall fhort of or 
exceed the 400/. But if that be a yearly refervation, the 
plaintiff cannot aflign as a breach the non-payment of 
900/. for a period including a fra£tion of a year, namely, 
two years and three months *, for no fuch fum could have 
been due as claimed by the plaintiff. In thefe cafes there 
can be no apportionment pro rata of the entire fum 
covenanted to be paid, according to Needier v. Guejl (,?), 
and Rea v. Burnis[b). And no remittitur can be entered 
for the excefs ; for that can only be done where there is 
a mifcalculation of the fum chimed, not where the de- 
mand itfelf is unwarranted by the covenant. 

Richardfon, contra, was flopped by the Court. 

Lord Ellenborough C. J. As to the firfl objec- 
tion, the breach is firfl well affigned in the negative, 
that the defendant has not yielded the i-4th of the coal, 

&c. but had negle£led and refufed fo to do. But then it 
goes on to ftate that on a certain day, which is a day be- 
fore the date of the leafe, 900/. of the rent was in arrear. 

That date, however, is quite repugnant and impofiible, 
being before the commencement of the leafe by which the 


M dtig*9 9* 


(4) x Lev, 124 . 


rent 



* 4 * 

l8o8. 


BvCKLtY 

againfi 

Kinyon. 
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rent was referved ; and therefore it may be rejetted al- 
together as furplufage. And that may well be done ; for 
if the allegation had only been that before the exhibit- 
ing of the bill two years and three months* rent was in 
arrear, that would have been fufiicient, at lcaft on gene- 
ral demurrer, without Hating the very day when that 
rent became due. I admit that the objettion would hold if 
it were neceflary in this cafe that fome certain day fliould 
be alleged when the rent was due ; for here the day al- 
leged being repugnant is the fame as if none were al- 
leged ; but the day is not neceffary to be alleged. Then, 
sdly, it is objetted that the claim of 900/. is for rent 
for two years and three months, when the rent is re- 
ferved yearly. That, however, muft depend on the con- 
Itruttion of the covenant, which, though it fpeaks of 
an annual fum of 400/. to be made up in cafe the pro- 
portion of coal referved fhould fall fhort of that fum, yet 
the rent is to be rendered monthly. Taking it, how- 
ever, to be a yearly rent, the excefs for the three months 
may be remitted, and judgment given for the refidue. 

Le Blanc J. [a). The allegation is that on the ift of 
November 1797, 900/. of the rent referved for two years 
and three months, at the rate o( 400/. a-year, was due, 
which day being before the leafe, and therefore an im- 
poflible day for the rent to have been due, it mud be 
rejetted on general demurrer. Then even if the rent 
be referved annually and not monthly as it is covenanted 
to be rendered, Hill the plaintiff's claim would be 
fuftainable to the exteift of 800/. and the reft may be 
remitted. 


(<0 Graft J. wa* abfent. 


Bayley 
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Bayley J. The day alleged is clearly an impoflible day, 
and therefore mult be rejected. And though the rent vicxt 
payable yearly, the plaintiff would (till be entitled to en- 
ter his judgment for 800/., remitting the other 100/., for 
which the cafe of Incledon v. Crips ( a ) is an authority in 
point. But here the plaintifF had his election to take 
his rent either in coals or in money, and the value in 
money was at all events to be made up 400/. a-year, and 
to be rendered monthly. If the plaintifF had taken his 
proportion of coals, monthly, it would not have been 
afcertained till the end of die year whether he was to 
receive any thing or how much in money: but having 
made his eleftion to receive his whole rent in money, 
and that being at all events to be made up 400/. a-year, 
and the rent being made payable monthly, 1 think that 
his claim is good to the extent of the 900/. claimed. 

Judgment for the PlaintifF* 

(a) 2 Lcf. Rjy. 814. and Sj!k. 65S. 
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1808. 

Buckley 

againft 

Kenyon* 


Reid aga'mft Darcy. 


Mondgy, 
July 4th. 


rpROVER for the (hip Glamorgan . At the trial at TheVfce-Acf- 
I # miralty Courts 

Guildhall a fpecial cafe was referved, Rating that abroad have no 

authority, upon 

the plaintiff, being the foie owner of the Glamorgan , be- the mere pe ti- 
longing to the port of London , and duly regiftcred there trim of a niip P 

bound on a fo- 
reign voyage, to decree the fait- of fuch fliip, reported upon fuivey not to ic lea-worthy. 
Or repairaMe fo at to carry the caigo to iti pia^c of dellinatiou I ut at a.i cxpence ex- 
ceeding the value of the (hip when repaired. Nor does it appear that the nutter hat 
any original authority to fill the fhip under fucli rircumffanns, and to put an end to the 
adventure by fuch diftrciionary a& of his cvfn, when lie might in fail have rep ii ed the 
fliip and continued the voyage. But fuppofing lie has fuch authority txtreifed bona fide 
in a cafe of ncceflity, (till the veflll fuhfilling as fuel), and cipahle of being ufed (or the 
purports of navigation, and fo ufed in fa£l after foine repair on the fpoi, can only be 
conveyed by the captain in the form preferred by the regifter ath . and the requisites 
of tliofe adU not having been .complied with, the fde in qu*.ilion was held to transfer no 
property to the vendee. 


on 
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on the 8th of December 1803, fent her in the fpnflg t>( 
1805 on a voyage from London to Antigua and back 
again, under the command of Capt. Shelly. The (hrp 
delivered her outward cargo at Antigua, and took in her 
homeward cargo, and arrived at Tortola to join convoy 
for England, on the 16th of November 1805. On her 
arrival at Tortola , being leaky, the matter applied to the 
Vice-Admiralty Court there for a furvey, when certain 
proceedings were had, which were dated at length in the 
cafe. 1. The petition for a furvey, dated 18th of Novem- 
ber 1105, and exhibited by a pTodtor on behalf of the 
matter, and intituled, “ Tortola — Inftance Court — The 
fliip Glamorgan— J. Shelly , Matter— -In the matter of 
ic the furvey of the (hip Glamorgan , J. Shelly , Matter, 
M put into this port in diftrefs.” In this the leaky and 
dangerous condition of the fliip before her arrival at Tor- 
tola was ftated (and verified on the oath of the matter) : 

and that the matter was defirous of having a regular 
u furvey held on the faid fliip j Wherefore the faid 
fC pro&or prayed, and the Judge at his petition decreed, 
4< the ufual writ of furvey to ifiue, directed to” certain 
perfons by name, merchants and fliip -matters. 2. The 
commiflion or writ of furvey, of the fame date, iflued 
thereon to the perfons named/authorizing them to view 
the (late and condition of the fliip, and to report thereon 
to the Court, and particularly whether the flip were fea - 
worthy or not ; and if Jhe could be properly repaired in Tor- 
tola, fo as to render her feaworthy: and this return was 
to be made on oath. 3. Several reports, returned on oath 
by the different perfons authotized, which in fubftancc 
declared the fliip to be totally unfit, in her then (late, to 
proceed with her cargo, and that the expence of repair- 
ing her at Tortola would be more than her value when 
5 repaired. 
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repaired. Thefe returns were dated 20th of November 1808: 

And 2d and 5th of December 1805. 4. The decree of the "rTiT 

Court, dated cth of December j 8 o $. u The Judge, araL/l 

. J J Da* by. 

u having heard the faid proofs read, pronounced that it 

u appeared to him that the faid fhip is rot illy unfit to 
<c proceed with her cargo to Londott % her pert of deilina- 
€i tion, and that the repairs, of the f id fliip in this port 
* l { Tortola ) would amount to more thin ht*r value when 
€< fuch repairs fliould have been completed.” 5. The 
aft to lead commiflion of file, dated 16th of December 
1805, which, after n-lici ;g the returns made as above, 
ftated, u that for the benefit of thofe concerned the rrrif- 
ter was defircus of falling the faid (hip and tier cargo 
in this port [Tortola), and that he wiflied to obtain a 
commiflion direfted to the Marflial of the V. A. Court 
for that purprfe : Wherefore the Judge, at his petition, 
decreed a commiflion, &o. to fell and difpofe of the faid 
fliip and cargo for the benefit of tliofe concerned.” Then 
followed 6 . The commiflion of fale, dated j6th of De- 
cember 1805, dating the previous proceedings, and u that 
for the benefit of tliofe concerned the mtftcr was de- 
firous of felling the faid fliip and cargo,” &c. and to ob- 
tain a commiflion for that purpofc : wherefore the Judge 
decreed a commiflion, &e. and authorized and com- 
manded the marflial to e.xpofe to fale and fell rhe fliip 
and cargo to the beft bidder, and to u pay the produce- 
u money arifing from fuch fale to the faid J, Sbtlley , on 
u behalf of the perfons entitled thereto, firft dedufting 
a thereout the expences of the faid furvey and fale ; f> 
and to tranfmit an account of the fale to the Judge. 

The cafe then Bated that under this fent-nce the fliip 
Was fold by the marflial of that Court to th? d< fendant 
for 88$/. currency, which was received by § be/ ley, the 
Vol. X. L maftcr. 
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1808. matter, purfuant to the order! who has paid no patt of 
it to the plaintiff, claiming to have an account againft 

againft him ; and poffeflion of the (hip was delivered by the 

Piisir. marJhal to the defendant. The defendant, on the 25th 
of January 1806, procured the (hip to be regiftered dc 
novo at Tortola^ and obtained a certificate thereof ; in 
which it was ftated that he was the foie owner of the 
(hip Glamorgan , of Tortola^ and that the (hip was built 
at Neath , in the port of Swanfey in 1789 , as appeared by 
certificate of regittry, No. 433, of the 8th December 1803, 
which was “ delivered up and cancelled, on account of 
the faid veffel having put into this port [Tortola) in dif- 
refs, and having been condemned as unfit to proceed 'on 
her voyage, and been fold for the benefit of the under* 
writers or others Concerned.” Stating further the built 
df the (hip, &c. The defendant, after obtaining fuch 
certificate at Tortola , fent the (hip to Nevis , where (he 
arrived on the 2d of February 1806, and where he pro- 
cured her to be again regittered de novo, and obtained 
another certificate, dated 13th of February 1806 , in which 
it was ftated that he wa 9 the foie owner of the (hip 
Glamorgan , of Nevis t and that the faid (hip was built at 
Neath , in the port of Swanfey , in 1789, as appeared by 
certificate of regiftry, granted at Tortola the 25th of Ja~ 
nuary laft, and now given upland cancelled on account 
of the aforefaid owner becoming a refident of this faid 
ifland. The defendant afterwards fent the (hip from 
Nevis to Grenada , and from thence with a cargo of 
fugar and rum to London , where (lie arrived in July 
1806 , and delivered it in good condition. On the 4th 
of Augufl 1806 the plaintiff demanded the (hip of the 
defendant, which he refufed to deliver up. The col- 
lectors of the cuftoms at Tortola, and Nevis transmitted 

copies 
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copies of their refpeftive certificates to the colle&or at 
the port of London , who caufed the following memoran- 
dum to be made in the book of regiflry at London. 
u Condemned at Tortola and regiflered de npvo, 25th 
January 1806." The original London certificate of re- 
giftry has not been tranfmitted. No bill of fale, reciting 
any certificate of regiflry of the (hip, has been made to 
the defendant ; nor has any copy of any fuch bill been 
delivered to the perfon authorized to make regiflry and 
grant certificates of regiflry at the port of London \ nor 
any indorfement of or relating to the transfer of property 
itVtfhe (hip to the defendant been made on any certificate 
of regiflry of the fliip ; nor any copy of any fuch indorfe- 
ment been delivered to the perfon authorized to make re- 
giftry, &c. at the port of London ; nor any entry been in- 
dorsed on the oath or affidavit upon which the original cer- 
tificate of regiflry was obtained ; nor any memorandum 
made in the book of regiftry at the port of London ; nor 
any notice given to the commiffioners of the cufloms in 
England , otherwife than before mentioned. The queflion 
for the Court was. Whether the plaintiff were entitled to 
recover the value of the (hip, and any and what fpecial 
damage ? If the plaintiff were entitled to recover, a ver- 
dict was to be entered for him, and the damages were to 
be afeertained by an arbitrator. If the plaintiff were not 
entitled to recover, a nonfuit was to be entered. This 
cafe was argued in Hilary term la ft by 

Richard/on for the plaintiff, who contended that the 
mailer had no general authority, as, fuch, to fell the (hip, 
and could derive none from a voluntary proceeding, »n- 
ftituted by himfelf for that purpofe in the Vice -Admit* 
laity Court: but that if he had in himfelf, or could 
derive from that Court, any fuch power, the property 

L % tould 
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could only be transferred according to the forms of the 
regiftry a£ls. ift, The mailer is confidered as the agent 
for his owners for many purpofes : he may hire mariners, 
procure ncceflaries for the (hip and crew, and in cafe of 
lieceflity may hypothecate the (hip in a foreign port; but' 
he cannot fell the (hip itfelf. His authority is to ufe and 
employ the (hip ; but it is contrary to the nature of fuch 
an authority to fell what he is to employ. It was fo 
held in 5 Tremenhere v. Treftllian (a), which was a cafe of 
ftrong necdlity for the fale by the mailer abroad* if any 
thing could jullify it ; but Hale C. B. was of opinion 
that the matter, without the owners, could not fell the 
fnip. The fame general do£trine was laid down by 
Lord F.lknl'Grough in Hay man v. Motion and Others (b ) ; 
though lie was inclined to admit that in cafes of extreme 
lieceflity (c), where a fliip abroad had received irreme- 
diable injury, the captain might have fuch a power. 
There, however, the jury found for the owner on the 
ground of a fraudulent file. At any rate, however, this 
was not a cafe of lieceflity, in the true fenfe of the word, 
a neceflity which fu per tales all diferetion ; it was rather 
;i cafe of fuppoj't d expedient'} ; in which, as it turned out 
the mailer was miftaken ; for tlic (hip was actually re- 
paired, and proceeded on a voyage out and home. The 
true line is, that while the fubje^- matter, which he is 
entrufted to navigate, continues as a Jhip> and capable of 
navigation, with fuch repair as is to be had, he cannot 


(a) 1 SiM 453. and 3 Ktb. 91. S.C., which cites Hm/gnum'* cafe, 
Ihb. 11 . 

(b) 5 Ffp. . N . P. Caj. 65. . 

(r) In 'Jcnkim' Rcj*. 165.1 which was mentioned by Loid Llknbonugb 
apon this occafiun, the Reporter fays, — “ Obferv. Nota that the irufttr 
of a ihip, in cafe of danger and extiemity, may call the goods in 10 the . 
Ha, and in feme cafes fell the Hup, although it docs not belong to him, 
ai in safe of famine, &c*” 


fell 
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fell it; he can only fell the materials when it is broken 1808. 

up or become a mere wreck, 2dly, Suppofing the maf- 

ter had the power of fale under thefe circumftances, he *i*'*fi 

■ UAKSlTf 

can only transfer the property by obferving the requifites 
of the regifter ads (a), all of which nruy be complied 
with, as well in the cafe of a fale by the mafter, as by 
the owner. The mafter can only fell, if at all, as agent 
of the owner, and an agent mud always convey in the 
fame form as his principal rnuft have done. The 15th 
fed ion of the ftat. 34 Geo. 3. c. 68. does indeed exprcfsly 
recognize the fale of (hips by agents. And this is not 
contradided by Bloxurn v. Hubbard ( b) 9 where a transfer 
of property bv operation of law, fuch as from commif- 
fioners of bankrupt to the aflignees, was held not to be 
within the ads. 3dly, The Vice-Admiralty Court could 
give no more authority to the mafter to fell the (hip than 
lie had before. That Court proceeds in rem, to give 
effed to claims by adverfe parties again ft the body of the 
fliin ; as upon hypothecation and bottomry bonds ; in fuits 
where the promovent claims property in the lliip ; in 
fuits for mariners’ wages ; in certain cafes of torts*, as 
where there his been a collifion between two (hips, one 
of which has been injured, and compcnfation is fought 
out of the other; and in cafes of falvagc, &c. : but 
there is no trace in the books on this fubjed of a 
fuit upon a furvey of the Jlnp to fee whether or not (lie be 
fea-worthy. Ntither do the commiflions to the V. A, 

Courts contain any fuch power, though they have large 
and general words as to fuits: but all fuits in thofe 

(a) The cafes referred to were ALfs v. Char nock y i Eajt, 399. UmtU 
V. Uubb .rd, 4 Eajt 9 no, Bhxarn V. llubiard 9 5 Eajl, 407. and lltyoi v, 

JackJw, 8 Ea(} y 5 1 j. 

(A) j Eajt, 467. 


*3 


court* 
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1808. courts arc between different parties, and fliere is no 
Rejd indance of an ex parte proceeding. And he referred to 
Daisy* Clarke's Praxis Curie Admiral# at is, which dates the modes 

of proceeding, divided into proceedings in perfonam ( 5 " 
in rem\ particularly tit. I and a 8. ; Dr. Brown's Treatife 
in ike Civil and 4 dmiralty Laws , ch. 9. p. 396. &c. 

Scarlett , contra. The quedion is whether when a 
a matter of a fliip on a didant voyage, exerciGng an 
honed judgment, believes his (hip to be abfoluttly inca- 
pable of completing her voyage, he may make a fale of 
her on account of his owners, fo as to bind them ? If 
fuch a power exid at all, it cannot in the nature of it b? 
cpnfined to fuch cafes of neceflity in fa£t as fuperfede 
all diferetion. Every quedion of necefiity is a mixed 
quedion of fa& and of judgment : the fubfequent events 
cannot make any difference : but the conlideration muft 
be the (ante as if the purchafer had been obliged to break 
up the (hip immediately. In this cafe the jury have con- 
cluded the quedion of neceflity by their verdift. As a 
general rule, it may be admitted that the mafler cannot 
fell (a), though he may hypothecate the (hip for repairs 
and neceflaries furnifhed abroad : but that rule only ap- 
plies fo far as to negative any itpj^ied authority from the 
owner to the mafler to put an end to the adventure by 
the fale of the (hip : but where the adventure is abso- 
lutely put an end to by the perils of the fea or the like* 
there is no rule of law to prohibit the mader from ailing 
according to the bed of his judgment for the benefit of 
his owner by felling the (hip. In the cafe of The Betty 
pat heart (£), which was {hat of a Britijb fliip, failing 

(*) Jobiff.n v. Sbifftn, % Ld. Rpy. 984. ($) 1 Rah Adm% Rip* sal. 

1 • 
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without a regifter from circumdances of neceffity *, Sir 
W m. Scott faid that the revenue and navigation laws 
were to be condrued and applied with great exaftnefs $ 
but that cafes pf unavoidable accident, invincible ne- 
ceffity, or the like, where the party could not aft other- 
wife than he did, or had afted at lead for the bed, mud 
be confidered in that fyftem of laws jud as in other 
fydems', and that laws that would npt admit of an 
equitable condruftion to be applied to the unavoidable 
misfortunes or neceflitles of men, or to the exercife of 
a fair diferetion under difficulties, could not be laws 
framed for human focieties. And there he decreed the 
veflH not to be forfeited. So in the cafe of the Qrati- 
tudine [a) ic was admitted that, generally fpeaking, the 
mafter has no authority over the cargo for the purpofes 
of fale, but only for fafe cuftody and conveyance ; and 
yet, faid the fame learned Judge, in cafes of indant, un- 
forefeen, and unprovided neceffity, the chara&er of agent 
and fupercargo is forced upon him, not by the appoint* 
ment of the owner, but by the general policy of the 
law, to proteft the property. And he indanced the 
throwing overboard part of the cargo at fea, in imminent 
danger, to preferve the remainder ; and the cafe of ran* 
fom. That there were other cafes where the mader had 
the fame authority forced upon him in port; as if the 
(hip were driven into port with a perilhable cargo, and 
unable, or wanting repairs to enable her, to proceed ii^ 
time. In that cafe, faid he, he mud exercife his judg- 
ment, whether to transffiip oj fell the cargo ; and even 
though he had the means of transfhipping, he may aft 
for the bed in deciding to fell. But if he afted unwifely 


(4) 1 A K , 149. 157. 159, at*. 
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in that deciGon, ftill the foreign purchafer would be fafc 
under his afts. And there ic wa$ held that he might in 
a cafe of diftrefs hypothecate the cargo for repairs of the 
{hip. Sir Wm . Scott , in the fame cafe, adverted to the 
practice in queflion, of applying to the V. A. Courts in 
the Weft Indies for leave to empower the matter to fell: 
and thougn he fays it has been a matter of complaint 
that this power was fometimes abufed, yet he admits its 
exiftence in cafes of real neceffity. “ Neceffity,” he 
fuys, . in another part ( a), “ creates law; it fr.perfedes 
rules ; and whatever is reafonuble and juft in fuch cafes 
is likewife legal.” In the cafe of a Ihip caft on fhore, if 
any thing cfcap'd alive, the property faved was not to. 
be confidered as wreck, but by flat, of Wejlm . i. c, 4. 
was to be prtf^rved by the ffienff; &c. a year and a day 
for the benefit of the owners. Yet, fays Lord Coke 
in his comment on it, if the goods be perifhable, of ne- 
cefiity, (which is excepted out of the law) the (herifT 
may fell fuch goods within the year. It is the common 
pra&ice of merchants, for the captain to make what fal- 
vage he can of the goods, as well as of the (hip, in all 
cafes of danger and diftrefs : and this is recognized in the 
form of m trine policies. [Laurence J. It was held in 
MUles v. Flacker (c), that wher^ the {hip was captured 
and recaptured, but the voyage was loft, and the cap- 
tain ing for the beft had lold the ftiip and cargo, 
the owner might recover againft the underwriters for 
a total lofi.] What is the rn after to do in fuch cafes, 
if he have no power to fell ? he mult either fulTer the 
vcfl'el to periih, or it muft be p eferved at an txpence 
greater than its valt*e. zdly, If the mafter have fuch a 
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power, this is not a cafe within the regifter a&s. All 
the rcquifitesof thofe a£ls could not have been complied 
with; which (litws that none of them were meant to 
apply to the cafe of a fale under a power given by law, 
and not hy the a£t of the party ; and that was the dif- 
tin&ion on which Bloxam v. Hubbard [a) was decided. The 
16th feftion of the itat. 34 Geo . 3. c . 68., which comes 
neared to the prefent cafe, namely, where the owner is 
at home, and the (hip is fold abroad, only applies, how- 
ever, to the cafe of voluntary transfers of (hips j and not 
to cafes where the owner ceafes to have any inrereft in the 
fubjeft- matter as a Chip, and only fells it as a wreck, or 
the materials of a (hip. The rcgiftry a£b certainly would 
not apply to the cafe of hypothecation, and by the 
fame rule not to a fak by the like net\ ility. [ Lawrence J. 
A (hip may be w.rth repairing to a perfon on the fpot, 
though nor fo to the owner in Etiglmid. Lord Ellenborough 
C. J. Ir is nut found that the (hip w'snot navigable, but 
only that (he was not capable of being navigated home 
with her then cargo. Le Blanc J. While the fubjeft- 
matter is in the form of a (hip, though wanting repairs, 
which, perhaps, it might not br worth the owner’s while 
to make, would not the provifions of the regifter a£l$ 
continue to apply to it, if it were in a Britj/h port ? Lord 
Ellenborough . Mud we not confider under the regifter 
a£ts, whether the vt del were fold as a (hip, capable of 
repair, or as a mere wreck ?] ^dly, As to the jurifdic- 
tion of the V. A. Courts to order fales in fuch cafes; it 
has been frequently exercifcd of late years, though 
there is no exprefs adjudication upon the point. The 
words, however, of their commiflion are very large and 
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general, extending to all fuits, &c. to all cafes of wreck 
and derelift. If, then, the captain could not fell, and 
did not think it was worth while to repair, he mu(t 
abandon the (hip ; and then It is clear that the Admiralty 
Court would have jurifdiftion. This confideration forms 
fomc check on the abufe of the power ; for the matter 
mutt fubmit in the firfl inftance a cafe to that Court, in 
which he would be obliged to abandon the (hip, if he 
were not empowered to fell it. [Lord FJlenborougb . 
How can this be confidered as a derelift on the high 
feas, which was in port and under the captain’s control 
all the time ?] Sir Wm . Scotty in the cafe of the Gratis 
tudinty feems to recognize the practice as exercifed under 
the Admiralty jurifdiftion. At any rate the defendant 
is entitled to be confidered as the falvor of the (hip in this 
cafe s the matter having abandoned her, and the defend- 
ant having brought her home in fafety ; and therefore 
the plaintiff cannot maintain trover, without a tender of 
the falvage. [Lord Ellenborough C. J. If the fale by the 
matter were a tortious aft, the defendant cannot thereby 
acquire a lien on the fhip.] No tort was meditated by 
the matter, and there is no privity between him and the 
defendant, who purchafed under the fale decreed by th$ 
V. Admiralty Court, / 

Richardfony in reply, maintained that {he fale wa9 not 
a matter of drift neceflhy, fuppofing that to be fufficient, 
as in the cafe of a wreck \ but of uecefiity arifing out 
of diferetion and judgment. It was not made, becaufe 
the captain thought that (he could not be navigated after 
fome repair, but that (he could not be beneficially navi* 
gated. It was his judgment, and which mutt now be 
taikcn to have been bis bona fide judgment, upon the 

expediency 



in the Forty-eighth Tear of GEORGE III. 


expediency of a fale. But the thing was fold as a (hip 
and not as a wreck $ and immediately after, (he was re- 
giftered de novo ; which (hews what the true nature of 
the tranfaQion was, and brings the inquiry back to the 
original queftion, Whether the mailer cpuld, by his own 
authority, or by aid of the V. A. Court, fell the fhip, 
becaufe he thought fhe could not be beneficially navi- 
gated any further : and if fo, whether the property were 
legally transferred, without complying with the requifi- 
dons of the regifter a£ts ? The power of fale in the 
captain is not proved by the claufe in fea policies, em- 
powering the captain, In cafe of misfortunes, to fue, 
labour, and travail, for the allured ; for that is infertcd 
in order to make the underwriters liable for expences 
incurred in fo doing. And as to Mi lies v. Fletcher , the 
fale was ratified by the owners, and being bond fide, it 
was held to bind the underwriters. The regifter alts 
ha ve been held to extend to all Tales of Britijb fhips by 
one Britijb fubje& to another ; and muft of courfe in- 
clude every fale by an agent, under whatever circum- 
(lances. Commiflioners of bankrupt are not agents of 
the bankrupt in any fenfe of the word j but the property, 
which is veiled in them by operation of law, is tranf- 
ferjed by ftatuuble authority. Suppofing the owner 
went with his fhip, but was not rejident abroad, fo as to 
fall within the precife words of the claufe referred to j 
dill he could not convey without complying with the 
requifite forms prefcribed : fo then muft his agent* The 
only difference between Tales abroad and at home is that 
ip the former cafe the party hap, by/ 17., a longer time 
allowed to complete the regiftry : but the agent cannot 
have a greater authority than his principal. In conGder- 
ing the queftipn with relation to the regifter z&s, the 
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1808. Court cannot enter into any confideration of the motives 
' which induced the fale of the (hip. And as to the de- 

againft fendant’s lien for falvage, that can only exift where the 
falvor a&s for the benefit of the owners, and not on his 
own account, as here. \Le Blanc J. If the fale be not 
lawful, the defendant has converted the property by 
ufing it for his own benefit : for he (hipped the home- 
ward bound cargo on his own account, and brought it 
home.] 

Lord Ellenborough C. J. then dated with pa: jocu- 
larity the feveral points arifing out of the cafe* and con- 
cluded with faying, that as fome of them were of great 
and general importance to the mercantile world, and to 
the interefts of the country, the Court would take then; 
into mature confideration. And in this term his Lord- 
fliip delivered the opinion of the Bench. 

After dating the cafe — The transfer of the property 
in the (hip, upon which the defendant in this cafe relies, 
can only be fupported on one of thefe two grounds, 
Fird, that of a valid fale under the decree and commif- 
fion of the Vice Admiralty Court of Tortola , where the 
fale took piace ; or, fecondly, on the ground of an au- 
thority, either exprefs or implied, derived from the 
owner to the captain, enabling him to fell the ihip in 
fuch a cafe as has occurred. For the former, viz. that 
of a valid fale under the decree and commiilion of the 
Vice- Admiralty Court of Tortola ; upon the fulled in- 
quiry we have been able to make, we find no adequate 
foundation in the legitimate powers of the Admiralty 
Court. No indance has been difeovered in which fuch 
a power has been cxercifed in the Admiralty Court at 
home ; nor can we find any terms in the Vice Admiralty 
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commiffion, or any principle upon which that praftice can 1 80S. 

be fuftained, (which certainly, however, has obtained in r 

the Vice-Admiralty Courts abroad,) of decreeing, upon agafrfi 
the mere petition of the captain, the fale of a fhip re* 
ported upon furvey to be unfea worthy, and not repair- 
able, fo as to carry the cargo to the place of its deftina- 
tion but at an cxpcncc exceeding the value of the (hip 
when repaired. And in refnedt to the latter ground ; in 
addition to the other cafes cited in the argument, it is 
exprefsly laid down by Lord Holt> in Johnfon v. Shipper t, 

2 Ldn Ray . 984., that the matter has no authority to fell 
any part of the fhip, and that his file transfers no pro* 
petty; but that he may hypothecate. But fuppofing that 
it could be fully made out in argument, tiiat the captain 
was warranted by an adequate authority, exprefs or im- 
plied, from his owner to fell the fhip, in the cafe of a 
neceffity like that which has occurred ; (till, inafmuch 
as the fhip fpecifically fubfilts, and is capable of being 
ufed as fuch for purpofes of navigation, and has in fadfc 
continued to be fo ufed; we are of opinion that it nuifl 
be regarded as an objedl of r?gittrarion, under Lord Li- 
verpool* sndf, upon any transfer thereof between party and 
party : and that the forms required by the regiilry adls 
not having been in this cafe complied with, the transfer 
in queltion is on that account void. We feel ourfelves, 
therefore, in a cafe where the falc is found to have been 
bona fide, and made, as it fltould feem, for the actual, as 
well as the intended, benefit, at the time, of all con- 
cerned, rcludlantly obliged to pronounce it invalid : and 
that the plaintiff, the original owner, ftill remains fuch 
for the purpofe of this adlion, and that therefore he is 
entitled to recover in this adlion. 


Poflea to the Plaintiff. 
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Roe, on the Demife of Prideaux Brune, Clerk, 
again/l Edmund Prideaux and Others. 


An eflate, the 
greater part of 
which was in 
leafe, cither for 
year^ certain 
not exceeding 
li, or for longer 
terms of years 
determinable on 
lives, was fet- 
tled on feveral 
tenants for life 
in fucceflion, 
with remainders 
in tail; with 
power to every 
tenant for life 
« who fhould 
« be entitled to 
« the freehold 
of tlsc pre- 
“ mife8 or any 
•* part thereof, 
«• when he 
«« fhould be in 


JN ejeQment for lands in the parilhes of Padftow , 
Little PetherUk , and St. IJey % in the county of Corn- 
wall, the leffor of the plaintiff laid one demife on the 
lit of January 1802, and another on the id of January 
1 806 : and at the trial a fpecial verdift was found, fel- 
ting forth, in the firft place, indentures of leafe and 
releafe of the ift and 2d of January 1718, whereby 
Edmund Prideaux , the elder, conveyed to truftees his 
manors of Pad/low and Hujlyn y in Cornwall , the advow- 
fon of PadfloWf and his capital meffuage, farm, and de- 
mefne lands called Guardandria , and other lands fpeci- 
fied, to certain ufes therein mentioned} referving to 
himfelf a power of revocation (except only as to the 
life-eftate of Sufannah his wife), and to limit other ufes. 


" Then by leafe and releafe of the 1 5th and 16th of March 

die fame, or 1726, made after the death of his wife, Edmund Pri- 
« thereof, from deaux , the elder, conveyed other premifes to the truftees, 
* by indenture' for the like ufes, and with the like power of revocation. 

to make leaks 

« of all or any part or parts of the demefne lands, whereof he, fhould be In the aflual pofftf* 
« fion as afore faid, for any term or number of years, not exceeding 21 years, or for the life 
« or lives of any 1, *, or 3 perfon or perfons : jo at no greater eftate than for 3 lives be at 
“ any one time in being in any part of the premifes; and fo as the ancient yearly rent, Arc. 
«< be referred." Held, ift, that the power only authorized either a chattel leafe, not ex- 
ceeding xi years, or a freehold leafe not exceeding 3 lives ; and that a leafe by tenant for 
life for 99 years determinable on lives, as it might exceed 21 years, was void at law, and 
was not even good pro unto for the 21 years. 

But, the fpecial verdict finding that; the tenant in tail hid received the rent referred by 
fiich leafe accruing after the death of the tenant for life who made it, and who had not given 
any notice to quit s held, idly, that the receipt of rent was evidence of a tenancy, the par- 
ticular defeription of which it was for the jury to decide upon; and for the defedof the 
fpecial verdid in this refped a venire de novo was awarded. But the Court intiraJled that 
under the circumftances of the cafe, and the difparity of the rentreferved, being 4 1. 1 1., while 
the rack-rent value was 60/. a -year ; (though one of the Jeflfces had been presented by the 
homage as tenant after the death of the tenant for life, and admitted by the fold's fteward j 
and the 4 A z*. referred was more than the ancient rent j) a jury would bcdrongly advifed 
to decide againft a tenancy from year to year. 

Then 
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Then, by indentures of the 18th and 19th of Ofaber t8o8« 

1728, E. Prideaux, the elder, revoked the former ufes, r w x 

Roc 

and in confideration of love and affeftion for his relation, dtm. B«onb 
Edmund Prideaux, the younger, and for fettling and p B XiAua. 
continuing the eftate6 in the name, blood, and family of 
the Priieauxts, he limited the fame to the truftees and 
their heirs, as to all the faid manors and lands, &c* 
except Guardandria, to the ufe of himfelf for life ; and 
as to Guardandria, to the ufe of E. P. the younger, for 
life; remainder to the ufe of himfelf for life; remain- 
der, as to all the manors and lands, to the ufe of E. P* 
the younger, for life ; remainder to Humphrey, the eldcft 
fon of E . P. the younger, for life ; with remainder to 
his firft and other fons in tail male in ftridt fettlement ; 
with like remainders to the fecond and other fons of E. P. 
the younger. Next followed a jointuring power to be 
exercifed by Humphrey and the other fons of E, P. the 
younger, as they fhould refpe&ively be feifed of any of 
the faid eftates, except Guardandria . Then came the 
leafing power, on which the queftion turned. «* Pro- 
« vided alfo that it fhall and may be lawful for the faid 
«• E. P. the elder and E. P. the younger, and for Hum • 

<* phrey Prideaux , (and the other fons, naming them, of 
« E . P. the younger) and for all and every other perfon 
“ and perfons, who by virtue of the limitations aforefaid 
« fhall be entitled to the freehold of the premifes, or 
<c any partihereof, when and as he and they (hall be in 
“ the aftual pofleflion of the fame, or any part thereof, 

<< by virtue of the limitations hereinbefore contained, 

“ or any of them, from time to time, by indenture made 
« under his or their hand and feal, hands and feals, to 
« make grants, leafes, or demifes, of or for all or any 
« part or parts of the demefne lands, whereof he or 
8 “ they 
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u they (hall be in the a&ual pofleflion as aforefaid* for 
rt any term or number of years, not exceeding one-and- 
" twenty years, or for the life or lives of any one, two, 
" or three perfon or perfons : fo as no greater eftate 
" than for three lives be at any one time in being in any 
4 ‘ part of the premifeS 5 and fo as the ancient yearly 
“ rent, or a proportionable pan thereof, be referred.” 
The fpccial verditt then dated the deaths of Edmund 
Prideauxt the elder, on the id of December 1728, and of 
Edmund Pridcaux , the younger, on the loth of June 
1745, and the feifin of Humphrey for life. That Hum- 
phrey had iffue the leffor of the plaintiff, his elded fon, 
and alfo Humphrey , Alary, Edmund , Neville Richard \ 
Nicholas , William , and Thomas , his other children. It 
then fet out four feveral leafes granted by Humphrey Pri * 
deauxy the tenant for life, and father of the kffor of the 
plaintiff, for the benefit of his younger children, under 
which the defendants, fome of his younger children, 
claimed ; the validity of which leafes under the power 
were now quedioned. By the fird of thefe, dated 13th 
of January 1 792, Humphrey, the father, for the advance* 
ment of his fon Edmund , demifed to T Prater certain 
of the lands in fettlement, referring timber, mines, and 
done quarries, &c. for the term of 99 years , if Edmund 
and Alary Pridcaux , his fon and^ daughter, or either of 
them, fhould fo long live ; the fa'.d term to commence from 
and immediately after the death of Win. Bill, or the fur- 
render, forfeiture, or other fooner determination of a 
former c/laic in the fatd premifes then determinable on his 
death ; in irud for the ufe of Humphrey , the father, for 
life, and then for Edmund , his fon ; referving an annual 
rent of 4/. 2/. clear of all rates, taxes, and reprizes, and 
5/. in lieu of a heriot, upon the rcfpe&ive deaths of 
7 Edmund 
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Edmund and Alary Prideaux, after the commencement of 
the term. The jurors th e-ri found that E. PruLaux , 
mined in that lode, is yet living; that the rent thereby 
referved is more than the ancient yearly rent {a) of ts:; 
demifed premifrs; and that at the tii. r of granting the 
leafe If in. Pall was po defied of the fame prernifes for the 
refid ue of a term of 99 years, determinable cn the deaths 
of the faid IVm. Ball and two others, which two others 
were then dead, under a former leafe, dated 2d of No- 
vember 1739, purporting, in the body of it, to be made 
between the firll mm* l Edmund Prhhattx 9 the younger. 
Sir John Alolefworlh B irt. and l\ Gregor Efq. of the one 
part, and - Ghrijlopher Ball of the other part; but in fa£t 
executed by Sir J. M. and F. G . (there recited to be 
the attornies of FI. P, the ^oungcr,) in their own names 
only ; without naming the faid E. Prideaux in the exe- 
cution. That Wm. Ball , the furvivor of the lives 
therein named, diml on tht 25th of Jlpril 1803 ; and that 
the premifes thereby derm fed are now worth 6cl. a- 
year, allowing rough tin. bn*, to be hr rt rack-rent. 
The fpecial verdift then fet nut three ot' or fimilar leafes 
from Humphrey Prideaux , two of them dated the 131I1 
of January, and the other on the 1 1 th of June 1792, 
for the advancement ( f others of his younger children; 
whereby he demifed the refiduc of the premihs for 
which this eje&ment was brought, for ^9 years, deter- 
minable on two lives; two of the terim to commence 
upon the death of one Elizabeth Millett, and the other 
on the death of one Samuel Trebilcock , or the furrender, 
forfeiture, or other fooner determination of a former 
eflate in the Lme premifes ; which appeared to have 

(<i) The ancient rent was in (aQ. only it. \*)u Cd. 

Vot. X. M been 
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bech granted in a fmiilar manner and form by 1 E. Pri* 
dtaux t the younger, the father of Humphrey . 

The fpecial vcrdi& alfo fet forth the particulars of 
thofe former lrafes, and it was urged in argument by the 
defendant's counfel that thr£e at lead of the four pre* 
ceding leafes were void on fpecial grounds, at the time 
the leafes of the 13th of ‘ January and 1 8th of June 
1792 were granted by Humphrey: but as the Court 
afterwards, in giving judgment on the cafe, declared 
that their opinion was formed wholly independent 
of thofe queftions, it is unneceflary to ftate thofe parti- 
culars, or the arguments founded upon them. It was 
alfo Hated that Elizabeth Millett , on whofe death the 
fecond and third leafes were to commence, did not die 
till the 21 ft of January 1800; and that 5 . Trebilcock, on 
whofe death the la ft leafe was to commence, did not die 
till the 7th of March 1-99. That the annual rent re- 
served under the fecond leafe of the 13th of January 
1792 was 12/. 6 d. and a fat capon, &c. which was the 
ancient >rnt 5 but that the premiies were now worth, at 
rack-rent, 35/. a -year. That the ancient annual rent 
of 13J. 4 d. and a fat capon, See. was referved under the 
third leafe ; but the prelent rack-rent value was 17/. 10/. 
n-year. That 2 L 14 s. 8*/., clear of taxes, &c. referved 
yearly under the fourth leafe, was^the ancient yearly rent 
of the premifes \ the improved :enc of which is now 
34/. a year. 

The fpecial verdift then found that on the death 
of Trebilcock in 1799, Thomas Bally one of the defend- 
ants, who had before married Mary Prideaux , named 
in the leafe of 1792, entered and was pofleflfed of the 
term thereby granted: and, on the 2 8th of January 
1800, was prefented by the homage as tenant at the 
manor court of Padjlowy and paid a fee on his admiffion. 

1 2 That 
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That prior to and at the execution of the deed of Settle- 
ment of the 19th of Oclober 1728 the greater part of 
the hnds belonging to the manors of Padjlow and Huf- 
tyn , and amongft others the piemifes in queftioa, were 
out on leafes, either for years certain, not exceeding 21, 
or for longer terms of years determinable on life or lives, 
and a very fmall proportion was in the occupation of E. 
i Pridctiux , the cider, (the fettlor $) and that all the lives 
named in fuch kufes, granted prior t ) that fet element, 
were exiindt beA re the granting of the faid leafes of the 
fame premifes in 1792 : and tint all the leafes, the in- 
dentures of which art new ext ant, (of which there are 
many,) which have been ..nted by any of the tenants 
of the freehold in A ueflion fmee the deed of fcitlement 
have either been for a term of years certain, net ex- 
ceeding 2 1 years, or for a longer term of years deter- 
minable on life or lives ; and that there are no leafes ex- 
tant, granted by any fimh tenants, for the life or lives 
abfolute of any perfons whomfoever. That Humphrey 
Prtdeeu/x, the father, died on the ill o l May 1795, on 
whofe death the leiTor of the plaintiff became feifed of 
the premifes comprifid in the deed of fuJement of 1728, 
and afterwards received the fever. .Iren Is of/4/. 2j., I2j. (d. t 
i±t. qd.y and 2 /. C </., referred uy the laid four leafes 

of 1792, up to Michaelmas i8vj, <rom the ft vered te- 
nants. That the kff>r hasnot given to the ieveral 1 dices, 
or to the occupiers under them, half a year's notice to 
quit the fevcral premifes ; but that before the ill of Janu- 
ary i8c6 he did give notice to the parties claiming under 
each of the fame leafes, that he contended them to be 
void as againlt him. Upon thefe fads the jury referred 
*hc whole matter to the Court : and the cafe was argued 
in laft Eafler terra. 

M 2 Sampler 9 
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D-vnpL-t') Lr the plaintiff, before he argued the priu 
ci' al as to the due execution of the power, took 

up the preliminary objection which would be made as to 
the want c f notice to quit. The value of the premifes 
to be let at rack-rent is fo difproportionate to the rents 
referved, that thefe mull be conlidered to be mere con- 
ventionary rents ; and therefore the receipt of thefe rents 
by the leflbr of the plaintiff cannot entitle the defendants 
to the half-year's notice to quit, as tenants from year to 
year, fupnofjng the leafes to be void. This was decided 
in Right v. Baivdcn (<?), which varies from the prefect 
c.'fe only in one rtfpeft, that there the tenement was 
copyhold ; and if the receipt of the conver.tionary rent 
had created a tenancy from year to year, it would have 
ck-ftroyed the copyhold tenure. The judgment of the 
court, however, did not proceed upon that ground, 
though it was urged in argument at the bir; but went 
on the general ground, that the conventionary rent was 
paid on another account and for a different confidrration. 
Tills is net a payment for rent on nn implied holding* 
but on an exprefs holding, which fails: how then Can 
the terms of that exprefs holding ho referred to an im- 
plied holding, when from the difference between the 
rent and the value, it is highly i/>prob*hre that fuch a 
contract could in fact exiit. To entitle a party to no- 
tice to quit, he fliould hold by a title determinable by 
inch notice. The cafe of Right v. Hamden has been 
a&cd upon in fubfequent cafes at niti priu i , and no ap- 
plication has been made for a new trial. In the cafe of 
Adildway cn the don't fe of Lora lXgh v. Shirley , Dorchejfer , 
Sum. Af:. 1806, where the leflbr of the plaintiff claimed 
3c acres or leafehold on a leafe determinable on lives long 

W 3 W* ^ 

before 
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before extindl, on whLh a rent of 1 3 r. 4 J. was rtfervsd: 
it appeared that after the lives had run out, the fteward, 
nnt knowing that, hid cminmcd r-gularly to receive the 
I3 J * ‘1^* 011 *be days on which it v. es re breed by the 
leafe: wherefore it was ohj _’£ted th - . this payment uf rent 
created a teuincy from year to year, and that there 
ought to have been a n 3f ice to quit. But '1 Lm/in B. 
held tint it was not necelTary : that no contract as of a 
tenancy from year to year could be prefuavd : that the 
payment was made ti'io intuitu ; arid tint thecifc ft II 
within the principle ni v. Baivden. J'lie principle 

upon which a tenancy from year to year is prefumed, on 
the rcc-ipt of rent, n, that rh^ rent is a compenfaticn 
for the land ; which in this cal': ii is not; but the true 
coi.fiderutinn is liiher a fine natural love and affediun. 

If this objection be <m! of th- way, the principal quedion 
arlfcs 0:1 the validity of fisc four leal-s of 792 glinted 
by Humphrey PrUeaww tba tenant !W Lfe uird- j r the power: 
the fil'd obj» ifl’.viii to v. hi-.h i°, :hit they mv a 1 ! reverfion- 
aryle ifjs, i;r.r.ted to cowmen c, net in pnef :,ti. !vf 
upon the cxpii ation of a f< rnnr unv, ih* n otrUa:. .ing 
upon the refp.dY.ve premiks cVoukd, an i ihc^forc 
contrary to the woo 5 *; m i 1 'irk of the power, vhich 
only enabled the ten-mi lor Lfe, or ct p- 1(011 tnti led to 
“ the freehold of the prnnii'.s or any pm thereof, when 
t( and as he Hull be in the ucl:/::! pd\ fy.n of r he fame or 
u any part tin rcof,' 7 to 1 'r.fc “ all or any pan or parts 
<c of the dome foe lands vhcrrj he fn ill be in the actual 
“ p'J''(fiou as aforcfiid, 0 8 c c. It is nut enough tint the 
leflhr fhould be in tin a£hnl feitia of the freehold, he 
mud alfn be in the: abhial no ft'. ill on of tin: lambs m-r :ihd ; 
which lie cannot be while there is a term outdancing in 
a prior kfiee* A power to grant leaks generally will not 
A I j warrant 


1 65 

f 

1 80S. 


R('+. 

(I nr.. ’ > . *. a 

atfflhjt 
PKlMirt US* 



1 €6 


CASES iv TRINITY TERM 


1808* warrant the grant of a kafe in rcvtrfion,evcn in this knk* 

where if Is to commence on the determination of a pre- 
Ror . V 

dcrn. ('-'unf. lent cucdami.ng intcrefi *, according to the doCtrine hi 

pRjjjk/i'ux. Wirier v. Lcnday («), Slocojrb v. Hamlins (b), and GocJ- 

iitie v. Funucan (r) ; in whi.h latter, though the leafes 

were held good, it wjs bccaufe they had an immediate 

commencement, and were concurrent with the prior fub- 

filling leafes : but the reafuiis there g‘»ven fliew that tiu? 

leafes here cannot be deemed to be concurrent. But if 

that be etherwife, the fecond and principal objection ii, 

that at law a hafe for 99 years determinable on lives, 

is not an execution of a power to leafe u for any term or 

if number of years not exceeding 91 years, or for the 

u life or lives of any one, two, or three perform.” The 

intredu&ion of the word Jlr in ihe place where it 13, (hews 

that the words “ not exceeding ” do not apply, and are 

not continued on, to the words life or lives &C., fo as to 

connect the term or number of years with thofe words : 

the power to le.:fe is not for any term or number cf 

years, mt exceeding 21 years, or l he life or lives &c., but 

cr for the life &c. The repetition therefore of the word 

fer disjoins and ftparates the fenleuce, making two dif- 

tin£l cl*ufes; as was held in Winter v. Lore day. Nor 

does the reilriclion i( fo as no greater ellate than for 3 

“ lives be at any one time in U iujyf ” &c., extend back to 

the term of 21 years, but is referred to life or lives; 

and means that there fliall not be a leafe for 2r years 

and a leafe for lives at once on the eftate ; which might 

othtvwife have been fuppofed to be authorized ; ail 

h ales for years being lefs in the eye of the law than leafes 

Icr lives. It appears thtn, that there were only two 

{a) Co:,:, Ref* 39. ( /j ) 31 .V. 222* (c) Dtugl, 565. 

forts 
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forts of leafes authorized by the power at the fame time, 
and of the fame premifes ; namely, a leafe for years not 
exceeding 21 years, and a freehold eftate not exceeding 
£ lives : and the difference between freehold and chattel 
interefts, as well ip rcfpt£l of the quality of the eftates, 
as in the qualifications of different forts which they con- 
fer, and alfo with refpedt to executions and forfeitures, 
is too notorious to infill upon. Thefe leafes then, being 
neither of the one kind or the other, are not a good exe- 
cution of the power at law ; notwithllanding what fell 
from Lord Matisfuld and IVilmot J. in Zcuch v. Wooljlon 
(a), that whatever was an equitable, ought to be deemed 
a legal, execution of a power ; for both of them admit 
that that was not neceiffry to the decifion of the cafe 
then in judgment; and they rather icem to hint what 
the law ought to be, tlnn declare what it is. . And Lord 
Hardwicks, in Paget v. Gee (b), in 1753, and Sir < T. Clarke 
in Alexander v. Alexander (r), in 1755, (the cafe of 
Rattle v. Pophant , 2 Stra. 99 2, having b**en decided in 
1735,} and Lord Kenyon, in Doe v. IVdler (</), clearly 
recognize the diflin&ion between a legal and equitable 
execution of a power : which was alfo recognized by 
yvhat was done by Lord Talbot in Rattle v. Pophant , alter 
the decifion at law. There are feveral authorities r o fhew 
that this is not a good execution at law of the power in 
queftion, beginning with JVhithtV s caff (*), where the 
doftrine i slaid down generally, that if one hath p.»wer 
to make a leafe tor 3 lives, he cannot make a leafe for 99 
years determinable on 3 lives : and this, it is faid, fait 
conceffum per totam cuvi m. And tins c .te floes not fill 
within the diftinclicns b; which the leafe there was fup- 

(j) 2 Burr. 1147. (/>) jimltyi oo. (r) z Vt] 

W 7 Tear. Rip. 480. ( e } * Rep. 6 ij. b • 

I\I 4 ported ; 
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ported : for fird, this is a re drifted power to leafe for 3 
lives in the body of it 5 not a general power to leafe, 
reftraincd only by a fuhfrquent condition : fecondly, 
there is no po wer here to leafe in reverdon. The gene- 
ral rule in that cafe is adopted in 2 Rol. Abr . 260. 1 . 38* 
&c., and in S/.cp, Touch. 269, 270 ; and in the fame 
bock, p. 277, it is fuid to have been (i uTolved that if 
tenant in tail make a leafe: for 99 yearp deterniin.ble on 
3 lives, it is rot a good leafed' The cafe of Rattle v. 
1 'cM ':>,}?! ( ,7) in th’s court is an e\preL authority i»: point, 
Vi here power being gi«. <n in a maniape dftlunenr 10 
cecrv tenant for life when in padlilion to limit the pr/> 
nv.fes to his wile for her life by way of jointure, he made 
a leafe for 99 years determinable on her Heath. And it 
w k s held that however flic might be entitled tc relief in 
equity, yet' at law it was 1:0 execution of the power; 
the efl ales being very cillcrcut ; the cne a freehold, the 
other a chattel, it is true 1h.1t Lord 1 allot, fitting in a 
court of equity, r/terwards fet rp the leafe, faying th^t 
it was not a defective but a blundering execution of the 
power, and made the defend int pay the cods. That was 
on the ground, as dated by the Mailer c f the Rolls in J!r. k :« 
ai.tlcw Auxaiu.hr ^ that lefs u 3* given tc the wife than what 
was allowed by the power: but th^re was no alternative 
in that cafe ; no direftion of the manner in which the 
tenant for life was to aft, if he did not appoint to the 
extent of his power, but did lefs by granting a term of 
years. But here that line is chalked out : if the tenant 
fer life go to the extent of his power, he may grant a 
freehold leafe ; if he do not, he mud grant fuch a term 
os is limited by the power : otherwife, if the principle 


( 4 ) 2 S.rc.yjz, 


adopted 
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adopted by Lord To ‘holy and recognized by Sir T. Clarh*, 
in Equity, he applied to this power, the words 2 i years may 
be flruck our, and a term of tj<) jee. rs abf.ilute granted, 
as all terms id jears ar.: in comemplarb !i of law inferior 
to a freehold. A power like this, \\ 1 re the mode of 
granting terms as will as freeholds is pointed out, is 
ci'a&ly like the powers given by the lepflature to tenants 
in tail (ft), and reel* fuflicsl perkns(/>), and mud have the 
fame conftrutlion in a deed as on Jthe Uatute hook: 
and in both thefe cubs it is Lid to have been re- 
fc.ived (c), that a leak for 99 years determinable on lives 
is had. Tins execution of the power is alfo bad upon 
the fruit: .and reafen of the thing, and the apparent intent 
of the parties in the deed. Two forts of k.<ks were 
contemplated ; freehold leaks, and leaks for years: the 
former indeed are more beneficial to the grantor at the 
time of the grant, a leak for 3 lives being worth much 
more for prefen t fale than a leak fer 21 ye.rs; hut it 
has ns inconveniences ac to the renewal : none can 
take place without the content of the leflhe, and the 
furremkr of his leak : no co:Kurr r nt cr revet fn. nary 
leak can be granted to any (tlur r-riVu if the hike will 
not renew : the rcinainder-mae therefore h *3 this chance 
011 fuch leak s. On the other hand, though a 2 1 years 1 ak 
be worth lefs forpreknt Lie, yet there is 2 regular ptrioJ 
of renewal ; and if the tenant will not renew, ?. xci lion- 
ary or concurrent leafe may be grant: d to aroih-T per- 
fon within the limited period. The tenant foi life has 
Ills choice of thefe two methods of leafing ; but he can- 
not give himfelf the advantages of Loth methods by 

(a) 32, //. 8. c. iZ . / 2. 

(A) Viiltr 13 l'.L-z 1. ic.f. 3. ar.! 14 LX - 14 . (. 

(*■) Vide Sup. 'l\utb -77. Tir.fl ^ X\i., /Ir - . • j, 
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leafing for 99 years determinable on 3 lives, which is net 
authorized by the power; and gives him the advantage 
of renewing, upon the dropping in of a life, without the 
tenants’ confent, which he could not do on a leafe for 
lives : fo that the remainder man is fure of finding the 
eflate full leafed for 99 years determinable on 3 lives. 
In the cafe of Rattle v. l\pham (<?), the power extending 
only to a fingle life, there could be no prejudice to the 
remainderman hy reverfionary or concurrent I cafes ; 
which might be the reafon for what Lord Uht after- 
wards did in eejuiry upon that cafe. 

EoJIt for the defendants. As to the preliminary oh* 
jeihon of the want of notice to quit ; the generil rule 13 
dear, that the receipt of rent is evidence of a tenancy, 
and in the abfence of any exprefs flipulation between the 
parties, the preemption of law is in favour of a tenancy 
from year to year; and it lays on the plaintiff’s counfel 
to cflabliih this to be an excepted cafe. But the reafon 
and convenience of the thing, as well as the current of 
authorities, are in fupport of the objection. The de- 
fendants mult either be trefoaflers or tenants, and the 
kffor of the plaintiff' cannot maintain this ejedlmenf, 
unlefs he can fliew that they ^are trefpaffers ; but the 
receipt of rent, qua rent, whether more or lefs, for the 
very paiod included in one of the demifes laid, is an 
exprefs recognition of a tenancy ol fume fort ; and no- 
thing is flrewn which determined it as to the other. 
One of the defendants was prefen ted as tenant, and ad- 
mitted by the lord’s Reward fince the death of the laft 
tenant for life. All the reafons which originally induced 
the rule of prefumption in favour of atenancy from year 

(a) z Sira . 992. 

to 
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to year, inftcad of the old tenancy at will, and which 
require half a year’s notice to quit, apply as well to thh 
as to any other cafe. The tenant is induced by this re* 
cognition of his tenancy to expend his time, money, and 
labour in the cultivation of the eftate. No fife diftinc- 
tion can be made upon the quantum of the rent paid with 
reference to the greareft rack-rent value. Where is the 
line to be drawn ? If it were two thirds, or one half, or 
a quarter of the a&ual value, would that conhitute a 
tenancy from year to year; but if it were. an eighth or 
lefs, would that fuhjett the party to be treated as a tref- 
pafler. The inconvenience and uncertainty which would 
enfue from attempting now to draw any fuch line, which 
is no where to be found in the books, would more than 
eompenfate any partial hardfliip which could arife 
from adhering to the general rule. The rents referved 
and received in this cafe were not cujlomary rents, as in 
the cafe of Right v. Bawden (a), which has been relied 
on ; but they mull be taken to have been the ancient 
rack-rents : the very Imputation in the power that they 
Ihall be rtfrrved thews that. At the time of the fettlement 
in 1728, the ancient rents were much lefs difproportion- 
ate to the then a£luai rack-rent value, than they are now; 
but lapfe of time will not alter the nature of the thing : 
and if thefe were then deemed to be fubflantial and tenant- 
like rents, though not the mod which might even then 
have been obtained, when did they ceafc to be fo, and 
become merely nominal, fo as no longer to amount to a 
recognition of a tenancy ? If the remainder man in tail 
had come into poffi flion within ten years after the fcttlc- 
tnentof 1728, when the rent referved might have been 
£ 6th or 5th of the full value, and his receipt of rent from 
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1 80S. the then Idfces would have conftituted them tenants 
“ from year to year ; at what other period would the neccf- 
dein. Umwne flty of giving notice to quit have ceafed ? The firft leafe 

Ogtlirtjl 

Pa idea ux. referved even more than the ancient rent, (in fatt more 
than double,) which increafes the difficulty of confidering 
it as a mere nominal rent ; though the proportion was as 
4/. zr. per annum, and 5/. in lieu of a heriot, to 6o/., the 
full improved rent. The term conventionary rents, which 
thefe are faid to be, has no feparate known claffification 
in the law : all rents which are referved by the conven- 
tion or agreement of the parties exnrefs or implied are 
conventionary rents. But as contradiftinguifhed from 
common rack-rents by the mere difproporticn of the 
value, the cafe of Doe v. Watts (a), is an authority to 
fliew that the receipt of fuch a rent will create a tenancy 
from year to year. That alfo was the cafe of a defective 
execution of a power of leafing, which required the bej} 
rent to be referved. The bed rent was 60/., and the rent 
referved was only 36/. a year. It feemed admitted tint 
the remainder-man had accepted the rent in ignorance of 
the invalidity of the leafe 5 which the court thought 
made no difference. A cafe was there cited of Good title 
d. Adeline v. Prentice , Lent , Surrey Afiizes, 1790 ; where 
a leafe of copyhold had been granted by the hulband of 
the wife’s land, without her content, for 41 years, at a 
fmall rent; and after the death of both, the daughter, 
not knowing of the invalidity of the leafe, had received 
the rent; notwithftanding which Mr. Juftice Gould 
held that no notice to quit was neceflary* Lord Kenyon 
however denied this cafe to be law ; faying that perhaps 
it had pa fie d without much confideration, and could not 
be put in the balance againft all the other decifions : and 

[a) 7 T.™ RcJ>. S3. 

alt 
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all the court agreed that a notice to quit was necefiary In 
the principal cafe. The cafe of Right v. Banvden (a) f 
which followed, is very diftinguiftiablc from the prefent: 
ift. That was a cafe between lord and copyholder, upon 
a demife according to the lujkm of the manor, which was 
binding on both, reftrving the cujlomary rent &c., and 
not as between landlord and tenant in the ordinary fenfe 
of the words, upon a demife referving an arbitrary rent, 
which is matter of particular ftipulation between them. 
It was confidered by the court there, that fuch a convert 
tionary , or, to fpeak more precisely, cujlomary refervation, 
was not to be confidered as a rent between landlord and 
tenant g and therefore that the receipt of it could not be 
evidence of a holding from year to year, idly, There 
was another reafon urged there by the plaintiff's courfel 
againft the holding under an implied tenancy from year 
to year ; for that mud have been by parol ; whereas if 
the land were demifed otherwife than by copy, it would 
have extinguifhed the tenure. 3diy, The leflbrs there 
confidered the hufband as equitably entitled for his life, 
and by confequence that they were equitably entitled to 
the cuftomary 6s. rent ; and they had never received any 
quit rent from the widow, who claimed her free bench, 
after his death. 4thly, The It fTors had never received 
the particular rent at all ; they had only received a groft 
rent from their leffee of the parfonage, under whom the 
particular lands were held. 

As to the principal point, the condru&ion of the 
power; the fituation of the parties, and of the property, 
at the time of the fettlement, is to be regarded in aid of 
the conftru&ion. The property was moftiy out upon 
leafes for 21 years abfolute, or for longer terms deter- 
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ttiinablc on lives. The fcttlement of 1 7^8 gave E. Pri - 
deax , the elder, (the feltlor) a life - eft ate in all but 
Guardatidria % which was firft given for life to E. P . the 
younger, with remainder 'for life to the elder Prideaux^ 
and after his death the younger Prideaux was to take 
a life eftate in the whole 5 remainder to his fons in fuc- 
ceflion for life, with remainder to their rcfpettive lflue 
in tail. There were, therefore, two eftates of freehold in 
feparate pofleflion in the firft inftance, and the power of 
jointuring enabled others to be created afterwards : and 
this accounts for the wording of the power, which is 
framed with relation to the pojjefflon of the freehold of the 
premifes, and not merely to the adiual pofleflion of the 
land itfelf. The power of leafing is given to the perfon 
entitled to the freehold of the premifes, or any part 
4< thereof ” (*'. e. of the freehold of the premifes) 0 when 
c< and as he (hall be in the aftual pofefwn of the fame," 
(i. e. of the freehold of the premifes) u or any part thereof i* 
(/. e. the freehold of any part of the premifes.) The 
power itfelf is <l from time to time , by indenture, to 
f< make grant/, leafex, or demifex (pluraliter) of or for 
€C oil or any part or parts of the demefne lands, whereof 
«* he (hall be in the actual pofleflion as aforefaid Thefe 
laft words itill refer to the lame general antecedent, 
which is the freehold . The power is to be exercifed 
from time to titne % not only over all or any parts (of the 
freehold ) of which the leflbr (hall be in the a&ual pojfef 
fm as aforefaid , but over any part; which looks to a 
repetition of the exercife of the power over the fame part. 
It is to make leafex (pluraliter, not leafe or leaf?/ red* 
dendo fingula fmgulis) of any par* from time to time ; 
that is as each life dropped, or the years run out within 
% 1. Then the power is to be exercifed " for any term 
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** or number of years, not exceeding 21 years, (/. e. 
4t abfolute) or for the life or lives of any i, 2, or 3 per- 
** fon or perfoiis.” Thtfe latter words may either be 
read as the plaintifF’s counfel lias read them 5 or they 
may be read “ for any term or number of years [not' 
<c exceeding 21 years, or] for the life or lives,’* & c. 
retaining and carrying down the firft part of the deferip- 
tion to the lad: as if the feltlor fmd fuid, I mean to 
give the tenant for life the option of granting leafes for 
any term or number of years abfolute, not exceeding 21, 
or fr any term or number of years , for the life or lives of 
1, cr 3 perfons. Ami this wav of conftrueing the 
fentence is the only one by whi.li effect can be given to 
all the antecedent words. For there cannot be leafcr of 
any one part for different lives, made at different times, 
running together, as an eftate of freehold cannot be 
made to commence in futuro ; and yet the former 
words exprefsly give a power to make lcafer from time 
io time of any par/; which may well be done confidently 
with all the words, if the power be underdood to war- 
rant leafes for terms cf years for life or lives , &c. And 
this meaning of the fettlor is rendered more probable by 
looking to the date of the property at the time of the 
feltlement, which was leafed in the fame manner; fo 
that a power of leafing for life mud have been fuf- 
pended for a long period. But whatever doubt there 
might have been if the power had dopped here, it is put 
an end to by the fubfequent words, which control and 
qualify what goes before, and fliew the principal intent 
of the fettlor to be lc So as no greater efate than for 3 lives 
" be at any one time in being in any part of the pre- 
*< mifes.*’ And this qualification cannot be confined, 
as it has been argued, to leafes for lives ; but over-ride* 

the 
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j8g3. the whole p..wcr of leafing. It could not mean fiat 
' 4 or more lives (hould not be running on the fame part 

U y k . 

fLm. R»u*:k at the fame time, becaufe the power was before exprefsly 
I’kiue' ! x. limited to 3 lives, and thefe latter word? would be nuga- 
tory. Ihen it do::s not fay fo at no more than 3 lives 
be &c., but fo as ns greater ejlate , & c. The fubttance of 
the qualification, therefore is, that any left eftatc than for 
3 lives might be* granted, which was to depend upon the 
duration of life : in likj manner, a leaf/ for any number 
of years certain might be granted, not exceeding 21. And 
tliis is further evinced by the reference to ,c my one time 
in any par/ of the premia's which falls in with the 
condruclion before put on the power to make leafex 
from time to time c f any par/ ; which, with n.fpc£f to 
leafes determinable or. life, could only apply to leafis for 
long terms rf years determinable on life or lives ; which 
are no crai.r, but a hfs, ejlalc than for 3 lives. 'This is 
alio coufcr.*‘:tt to the conilrudiou which mull be put on 
the other qua! hi cation of the power; “ and fo its the an- 
cient rent, &c. be rcfericd;” upon which it is clear 
that the ref/rvaiLn of a greater rent would not avoid the 
leafe : then why llmuM the grant of a itfs inttrejl than 
the power warrants be an avoidance r Me then con- 
tended, that if ihc words were ^doubtful, the contempo- 
raneous arid continued a£is of the parlies under the 
fettlement, do wn to the death of the lafl tenant for life, 
w is evidence to explain what they meant. Upon which 
the fpecial vcrdifl finds that at the time of the fettlement, 
and fince, as far as any evidence at all can be traced, the 
premifes have always been leafed, either for years abfo- 
lute not exceeding 21, or for longer terms determinable 
cm lives, and never for lives abfolute. But as the court 
appeared to lean againft the confideration and application 

of 
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bf this evidence, and the point h.id been recently under 
difculiion, he urged the argument no farther than by 
tefeiring to the nu-dern authorities on tne fubjedl; 
which are Cook v. Booth (a), Tit King v. The Inhabitants 
of LaitiLn {b). Baynbam v. G::\ i Mofpital O'), Afoot e V. 
Foley (J), and fggulden v. May, in Chancery (c)> and af 
law ( / ). 

But admitting the true and only proper conllrucYton 
of the Words, to extend the power of leafing to lift 
eftates, (till the port Jr in whofc favour the power is created 
may take I, ft than he is allowed out of the eftate of the 
reverfiontr, who cannot complain of that; and by Co. 
Lit. 46 . a. an eftate for life is in the eye of the law 
a higher and greater eftate than a leafe for years, 
though it be for a thoufand or more.” r ihe plain mean- 
ing of fuch a power is to enable the tenant for life W 
charge the remainder-man’s eftate to a certain extent: 
to whatever lefs extent the power is exercifed, it is fo 
much gained by the latter : and it was not impoflible, 
though unulual, that one of the lives might have exceed- 
ed '.)() years. Powers, fays Lotd Mansfield , in Goodtitle v. 
Fumtcan (g), are now a common modification of pro- 
perty in land, and as fuch are to be carried into efted 
according to the intention of thofe who create them. 
SofaidLord Kenyon in Pomeroy v. Partington (b), though 
judges had fometimes erred in the application. A dif- 
tindion alfo appears to have been taken (») between 

(„) Cwf. 819 . {!>) 8 Tern Sty. 379' (0 3 v <f- /“"• *9 3 - 

{<■') 6 i\y yin. z;S. (f) 9 y.-J.joa. 329. (/) 7 * 44 - 

f ,.) ;iovo/. 573 and vid-* Right v. Tbotnaty 3 Burr . 1446. 

(,;■) 3 ‘Term Rep. 675. 

\i) Vide 16 Via. Ab*. tit. Pcrvc'S, 470 />/. JQ# cites Sayle v. Frcrlartd, 
a P'cntr. 3 40. FitzpraM v. Lord Fauconbuge, * H -g. a 1 4- * r 9* 
ii.tr : caj V, 6 R^p 31 and N*dc Coventry v. C.vdntrj, 9 Mid. 13. 
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1808. powers reftrrved, as in this cafe, to the owner of the 
eftate, or to one who would have been heir to its which 

Roe 

dem. lirfUNt are always to be conftrued favourably for fuch perfons ; 

agaxnfi . . 

Pruhaux. and powers given to a* ft’ranger, or to incumber a third* 
pcrfon’s eftate % which arc alWays confirmed ftrifily : 
but in no cafe can k be permitted to a party to complain 
in a court of juftkr, that left has been taken from him 
than might have been^ It is not pretended that a leafe 
might not have been granted for lefs time than 21 years 
abfolute (a), or for fewer than 3 lives, or for more than 
the aucient rent: then why not for lefs than one life, as 
for years determinable on a life which might fhrvive the 
term. A leafe for 21 year* determinable on a contin- 
gency would be a leafs for years not exceeding 21. So 
rhe leafe might have been for one life determinable on a 
contingency, as upon the failure of another life, or any 
other event : yet that would not ftri£lly be within the 
Words of the power. But it is faid to have been decided 
upon authorities that under a power to leafe for lives, a 
leafe for 99 years determinable on lives U bad. All the 
authorities concluding with that of Rattle v. Popbam are 
refolvablc into and depend upon Whitlock’s cafe [a)> to 
which they refer, where the portion in qutftion is a mere 
obiter diftum : for the power to ^eafe there was general 
with a provifo that the leafe (hould not exceed the num« 
her of 3 lives at molt ; aud under that a leafe for 99 years 
determinable on two lives, to commence after the death or 
determination of a preceding eftate held upon another 
life, was held a good execution of the power. It is true 
that the diftin&ion was there taken, that the power to 
leafe was “ in the beginning abfolute, affirmative, and 
indefinite and that the provifo afterwards came by 

(«) Breen v. Bouhex, 3 K:b, 746. [b) 8 Rp. 69. 1 . 

way 
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way of qualification. But the intent of the parties is to 1 808. 

be taken from the whole of the deed taken together, 

and not from the pofition of its parts s and great ftrefs is dcm. 

laid throughout that very cafe upon the intention of the Pmo^x. 

parties. And Lord C. B. Gilbert , in his treatife on 

leafes (a), after mentioning Whitlock's cafe, adds, « Ic 

u wasfaid by the judges in 3 Keb. ( b ), that the 0011 ft rue- 

u tion in Whitlock' s cafe, that a perfon having power to 

tf make leafes for 3 lives could not make a leafe for (,9 

u years determinable on 3 lives, was tco nice, and ex- 

lc prefsly contrary to the intent of the parties*” The cafe 

of Rattle v. Popham (<*) is the only exprefs decifion upon 

the point of law ; which does not appear by the different 

reports to have been much debated cither at the bar or 

on the bench ; but to have proceeded upon the di&um in 

Whitlock's cafe, which was the only authority cited at all 

bearing upon the particular queflion. The propriety of 

that dccifion, however, has been ftrongly fiiakcn by what 

fell from Lord Mansfield in Zoi/ch v. Wochhn (d) ; who 

fays that •* Lord Talbot ^ arguing from the fame premifes, 

u the power, and the leafe, without any other circum- 

“ ftar.ee, held the leafe to be war* tinted by the power” &c. 

And this is confirmed in fubftance by the Matter of the 
Rolls, Sir Thomas Clarke , in Auwanth r v. Alexander (e). 

But it is contended that there is a diilinclion between 
a legal and an equitable execution of a power, it is 
difficult, however, to underftand the grounds of fuch a 

(а) 3 Bac. Abr . 15 1. tit. Leaps. 

( б ) The margin of Givi Hint's edition ot Bac. Abr . refrrs to p. 746. 
where this expreflion is not to be found j but Jutes and TwifA/i, judges, 
lay generally, on the flatute of leafes, avoiding leafes otherwife than for 
jlives or ar years, that a leife for itfs is good. 

(e) a Stra. 99». and Cun. Rrp, I©2. («) a Burr. 1147. 

M * « 644. 

N 2 diftin&ion 
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1 808. 

Rot 

dciT) oKTJNE 
agjin't 
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fllfiinction in conftruing the words of any inllrum;nr. 
Courts of equity, as well js of law, profefs 10 con II rue 
all inflrumcnrs according to the intention of the parries, 
to be collected from the words and fu^cl. matter of the 
inlLruments themfelves. I lew then can there be an ac- 
knowledged different rule <.f conilruclion if the fame 
words on different Giles of the hail. Lorn ManjlAcU in 
Zoucb v. Wool, 'hr?, adopting the argument < f Mr. Dnn* 
tiing, cxprcisly deni-, s any fu .h dill indie i., and fays that 
u whatever is a good power or execution in equity, tl> Jhitule 
(of ufes) makes good at /aw. 19 A rid Wthnot J. agrees 
with him. Lord Ahmsfu/d alfo dillingr.iflycd powers of 
this fort from mere tegal powers introduced by statute; 
fuch as leafes by cot It Gallic? I feriims or tenant ^ in tad. 
Though it do's nor appear by any i? ore ft <!ciili.:n th.': 
leafes lor 99 years determinable on 7 lives are not within 
the (latufes regulating fuch h afes. L rd CL 1L (liibu t u:dv 
fays ( a ) that fuch leafes " Jee*n not g(f>d within the Hi- 
tutes and he thinks afterwards that they would he good 
within the flat, 3 2 /-/• ti. r. upon the r^iloning ia 
Whitlock's cafe: and he cits Smith v. Tnnd.r, LV-. 
Car. 22. 1 where a leafe by hidband and w i fa of tha 
wife’s lands for 60 years, [ff'ef-'vdd h ht.g live, was 
confidered fufficient to bind iur/k itnio »h;»r (Ltuv. And 
in Threadtietd/e v. Lyiclam [b) Lord Hide and tta ivil of 
the Court faid they would not* then tliipute whither a 
bilhop’s leafe on the Hat. 1 Elfc.. c. uj. tor ,9 years de- 
terminable on 3 lives were good or not. oat at any rate 
this cafe is diftinguifli ’ble from that of Rattle v. Pophmu, 
by reafon of the latter words of the p-v/er, u Zo as no 
greater e/I ate , Sic. which ride ever a:id qualify the grani- 
te) 4 Unit jfir. 69. rule 4* (£j 3 J£ei>. 595, 


mariva^ 
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Ynatical flriflnefs of the former words, and give the 1808. 

tenant for life full fcope to grant anyleafe determinable Roe ' 

on live®. Icfs than an eftate for 7 lives. And fuch ap- dcm. t> nu n e 

* again ft 

pears to have been the opinion of the Court in that cafe Pridxavx, 
from Mr. lord's Mo. note of it •, which in the main 
agrees with the report in Sirajigc ; but addSj/vr Cmhim % 

“ If the power had been general to provide for a 

as ihat he did n:i male a r re, iter cjlai > that: for life \ be* 
ft caufe an eftate tor veers determinable on a life h a kfs 
u eftate, fuel 1 an 1 (km might hove been railed by virtue 
u of the latter pow^r, which authorizes the creation 
14 of any eftate lint is l.ot greater than an eftate for 
“ life,' 1 &c. 

Muppcfingjlnweverjihe Icafcs rot to he goodtotlie extent 
of them, ai any ran* tlvy are good for 21 years determin- 
able on the lives ; for fr :lt th: v will he leaks for 21 years ; 
and the excels i;> annap-nt upon the fa cr of them. In Z ouch 
v. lf' r Lol/!oti [a) Lord Matifdd faid, con fide ring powers 
brought into the comm n Jaw by the ftatute of ufes as a 
mode of ownerfliip or property, “ no doubt could ever 
u have been nude whether a man might not do lefs than 
tg his power: or if he did whether it (hould not 

u be good to the ex: cm of his power.” In Alexander v. 

Alexander (b) Sir d hstm : r CL) be puts the cafe, “ fuppofc 
“ a power to h afe for 21 years, an 1 lie kales for 40 ; 

14 that (hall be good lor 21, he caufe it is a complete 
11 execution of the power, and it appears how much he 
tl has exceeded it. If the Court can ke the boundaries, 

€i it will be good for the execution of the power, and 
< f void as to the excefs.’* So Lord Kenyon , when Mailer 


M % Burr. TI47. (/) 2 Vtj. 6^4. 
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of 
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1808. of the Rolls, in Pitt v. Ja ckfon (a ) 9 corifidered that the 
extefb only in the execution of a power was void. The 

ikUl 

dun. b»i'ne fame principle was alfo laid down by Dyer J. in Philpotf s 
V*i£lavx> cafr (t>)» “ where a man bath a warrant to do a thing, 
<c and he doth it, and more, fo as he exceeds his war- 
“ rant *, yet it is good for that part which is warranted, 
and void for the reft." Mr. Parker had power to raife 
7000/. for younger children by deed or will; and by will 
he charged the premifes with 8coc/. : and decreed (c) 
to be good for the 7 coo/. In Parry v. Bowen ( d ) it was 
rcfjlved by Lord Chancellor, that where a perfon hath 
power to leafe for to years, and he leafeth for 30 years, 
the leafe (lull be good for 10 years in equity: and he 
fiid it had been fo fettled feveral times in that court. 
C^nrt’ of law are in the conftant pra&ice of applying 
the fame principle to awards: if an arbitrator has ex- 
ceeded his authority, and the meafure of excels be appa- 
rent, the award is held good pro tanto. 

Then as to the objeflioti of this being a reverfionary 
leafe ; if trie tenant for lilc could demife at all for more 
than 2 1 years determinable on lives, there can be no objec- 
tion to Inch concurrent chattel leaks for lives, nor ext c ed- 
it. g 3, which are all running out at tlv* f.une time ; 
though the one bp not to commence in poffcfliuri till (he 
determination of the other. If tjiere cculd be no objec- 
tion to a demife for 1,9 years determinable on the lives of 
A. 13 . anil C. to take fevcrally in fuccellion, in the fame 
inftrume.nt what difference can it make that they take by 
different inftruments, or at different times. If the 3 lives 

(a) 1 LVo. Cban, Caf. 54. ( b ) M • 15 Elia, in C. B. ^Lcon. 2$. 

(.*'i Worker v. Path?, in 1714, Gu'b. l /. C*/. j 6S. and cited by the 
Court in Covertly v. Coventry, 1 Stra. 604. 

(</) 3 Cban. n, 

be 
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J»e confuming at the fame time, the reverfion is not bur- 
thened beyond the terms of the provifo. The conftruc* 
tion contended for would put the landlord in the power 
of the tenants, and compel him to purchafe their furren- 
der of the former dlate, previous to every renewal, with- 
out any benefit to the reverfioner. But even upon the difa- 
hling ftatutes, which have received fo drift a conftruftion, 
it has been long fettled that concurrent leafes are good ; as 
in Co. Lit* 45. 4 Bac . jlbr. 64, 5, 6, and the cafes there 
cited. Concurrent leafes under powers to leafe in poffef- 
fion for years certain, or determinable on lives, have alfo 
been exprefsly held to be good, in ll'jtiter v. Loveday [a) % 
Read v. NaJJj (b), Fox v. Collier (e), Coventry v. Coventry (d) 9 
Goodtitle v. F unuc an (</), and Doe v. Calvert (*). And 
the legality of fucli leafes was aflumed by the legiflaturc 
in the aft for regulating the granting of the rolls leafes (/), 
which controls the exercife of the power to wiihin 7 years 
of the expiration of the exifling leafe. In the firft men- 
tioned of thefe cafes it was confidered that where the leafe 
depended on the duration of lives, they mud from the very 
nature of the thing be concurrent and not reverfionary. 
The leafe eftablifiied in WhitloS s cafe wa6 a concurrent 
leafe. 

Dampier was heard in reply at length, and obferved 
as to the argument that the leafes were good at lead for 
21 years, though void for the excefs, that it was only a 
rule of equity, which had neyer been afted upon at law. 


(/i) Cartb . 427. and 5 Mod . 381. (b) 1 Loon, 147. 

(0 1 And. 65. (d) C.m. Rrj>, 313. <0 Drug!. 965—572. 

(/) z & a ft> 376- Cl) Vide tftlfon v. Sir T. Sr.wH, 4 Burr. 1976. 
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The Court dire&cd the cafe to” (land over for confide- 
ration : and in this term 

Lord Ellendorough C. J., after Rating the fub? 
{lance of the fpecial verdicl, delivered the opinion of the 
court. This verdi£t furnifhes two queilions *, the one, 
whether theft four leafcs were warranted by the power $ 
and the other, whether a notice to quit was in this c^fe 
neceflary. Two objections have btcn made to tin* lcafes; 
one, that they were to commence in futurn, *nd there- 
fore fuch as the power did not warrant * tlu v.:heT, that 
the power did not authorize any lenfe for years whuh 
might by poflibility exceed 2f ; and if we are of opinion 
that the latter is a valid objection, it is unncccfT Ty to fiy 
any thing upon the former. The power niuhoir/rs the 
jirant oi cither a chattel, or a freehold It.ife ; the former 
rut to exceed 21 years, nor the latter three lives: it is 
in the alternative to grant either the one, or the other, 
bat not both ; fo that the fame premifes cnnr.ot at any 
one time be under leaks both for years and lives. It 
was held in Elmer s cafe, 5 Co. 2. and Mnrler v. Wright , 
Moot 253, 4. that under the flat. 5 Eliz. c. 19. f. 5. 
whit h vaeaus all bifliops* leafrs, except fuch as are for 
21 years or 3 lives, the fame prernifes c-mnot be under 
leaks for years and lives at the fame time : and it Humid 
feem equally objectionable under fdch a power as this. 
If this be fo, it may make an eflertial did ere nee to the 
reverfior.fr or remainder- man, whether the premiles are 
let for three lives, or for 99 years determinable upon 
three lives. A chattel leafe nny be gr. ntcd pending a 
prior fub filling one, provided it be within the limits of 
the powcf, . nd provided it r.»vc no beneficial intcrefl 
during the continuance of the fubfifling leafe ; but fo 
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iong as there is a freehold leafe in efle, a fecond free- 1808. 
hold leaf- cannot he granted. The tight ot granting a 
fecond chattel leafe v. .is fettled in Read v. Najh, 1 Ltcn. dc.n. 

agi nnji 

148, and is recognized as law in Gcodtitle v. Futiuavi , I’mur avi. 
Dough 3, Ed, 572 : bat a fecond freehold leafe cannot 
be granted, bccaufc it mull be to take effect in futuro, 
and a freehold cannot be conveyed unlefs it is to tAe 
tile cl in prafenti. 2 Wih, If a leafe therefore 

were granted for lives, no further leafe could be granted 
till that leafe were determined * not a chattel leafe, bc- 
caufc the power does not admit of the fame premifts 
being under a chattel and a freehold leue at the lame 
lime; nor a freehold Icafe, bccaufc that would hero 
commence in future : where is, if thae were a chattel 
ic-afe for 99 year.', determinable upon three lives, and one 
ci thvih lives v\eie to drop, a fecond chattel leafe for a 
new life, in addition lu the other two, might be granted 
during the continuance of the full. Whenever a life 
therefore dropped, there would he this tffciitial difference 
between a freehold and .ichittei ieafe, that, upon the 
former, no new life could dc added, unlefs the termor 
would furrender the hrtl leafe ; wlu-reas, upon the latter, 
a new life might be addi d without any fuch furrender. 

In the one cafe, therefore, am important advantage would 
accrue to the reveilioner or remainder- man, if :he ten- 
ant for life and the ptrfon intiiled to the full k’detould 
not agree upon a furrcii(kr; in the latter, fueh advan- 
tage would be wholly loft. Attending, therefore, to this 
material difference bet ween the two defections of leafcs, 
can the court fay that when the power ufes terms appli- 
cable to one of them, the party is intitlccl at his option 
to grant the other ? Can the court Gy that the perfon 
who created this power had not this diilerence in con- 
s' templationj 
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1808. tcmplation, and did not intend the reverfioner or remain* 
^ ■ J der-man ftmuld have the advantage which might refult 

dem. Rh'm from confining the tenant for liie to that fpecits of leafe 
Friosaux. which the power exprefsly mentions ? In Whitelock' 6 cafe, 
8 Co . 69 b . this very point was conceded by the whole 
court ; and if that cafe be law, the queftion here is at an 
end. In that cafe there was a general power to make 
leaks, fo as they did not exceed three lives or 21 years ; 
and under that, a leafe for 99 years determinable upon 
3 lives was adjudged good ; becaufe the only rcftridlion 
in the power w is that the leafe fliould not exceed 3 
lives or 21 years; and a leafe for 99 years deter- 
minable upon three lives is a leafe not exceeding 
ll rce lives. Bat a difference was taken between a gene- 
nl power, not fpeiifying the kind of leafe, but adding 
a reilriclion to limit the extent of the leafes; and a power 
particularizing the /pedes of leafe to be granted : and it 
was faid tint u if one hath power to make a leafe for 
<* three lives, he cannot make one for 99 years deter- 
u minable upon three lives; quod fuit conceffum per 
€t totam curiam.’* This pofition, though not the point 
decided, is adopted by Lord Rolle in his abridgement, 
vol. 2. p. 260. pi. 3. and by Doddridge J. in Sheph. Touch. 
2O9. In Rattle v. Popham % 2 Sir. 992. it was adjudged 
by Lord Kirdwicke and the other/judges of B. R. that 
a power to limit an eftate to a wife for life did not, at 
law, authorize the grauting her an eftate for years 
determinable upon her death : and, according to the 
report of this £afe by the late Mr. Ford , the Court re- 
cognized the diftin&ion laid down in Whitelock 9 s cafe 
between fu*;h powers as particularize the fpecies of 
leafes to be granted, and fuch as do not. It is true that 
after the decificn in Rattle v, Pophqrn in K. B» Lord 

Talbot 
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Talbot fupported that leafe in equity ; and in 2 Burr, 1 147. 
Lord Mansfield throws fome dilcredit both upon 
Whilelock's cafe arid Rattle v. Popham ; hut in Shannon 
v. Breadjlreet , Reports temp . Lord Redefdale 66 to 71. 
Y.ord Mansfield's obfcrvations arc canvatled by Lord Re - 
defdale , and the determination in Rattle v. Popham is ap- 
proved of by him. And after full knowledge of what Lord 
Talbot had done after the decifion in Rattle v. Popham , 
Sir Thomas Clarke when fitting for Lord Hardwicke appears 
to have coniidered that decifion right. In 2 Vef. 644. 
he fays “ Suppofe one has power to jointure a wife for 
4< life, and appoint to her for 99 years if (he fo long 
c< live; as in the cafe of Mr. Newport ; at Jaw it was 

held in B, R, to be void, but in equity good pro tanto.” 
It is therefore our opinion both upon principles and upon 
authorities, that a? this power authorised leafes for 21 
years or three lives only, the leafes in queftion, which 
arc for 99 years determinable upon three lives, are not 
warranted by it. It was argued that the leafes if not 
good for the 99 years, might ftill be good for 21 years 
fliould any of the lives fo long continue 5 but it is fuflicient 
to fay that no authority was cited to (hew that a court 
of law has ever held itftlf in tit led to confider fuch a leafs 
as good in part. 

Upon the 2d - queftion, Whether a notice to quit 
were in this cafe tflential, we are afraid the fpeciai 
verdi£t docs not enable us to decide the point. The 
receipt of rent is evidence to be left to a jury that 
a tenarcy was fubfifting during the period for which 
that rent was paid ; and if no other tenancy appear, the 
prefumption is that that tenancy was from year to year : 
and if there were a tenancy, it is not for the court to fay, 
whether it be continuing or ended. In Roe v. Ward, 1 
jf/. j Black. 97* where tenant for life made a leafe, and 

died. 
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died, and the remaind. r-man received rent from the 
lefl’ee for two years j the payment on the one hand, and 
the receipt on the ether, were confidcred as evidence of 
an agreement for a tenancy froiri year to year upon the 
terms contained in the leafe. Ami in Doe v. IRattSy 7 
Tiftn Rep. S3. where tenant for life made a Jenfe not 
warranted by his power, and the remainder-man received 
the rent referved by it, this Court Sk Id this receipt evi- 
dence of a temnry from year to year between the leflfee 
and the remainder-mart ; notvt iihllanding a cafe of 
Croodtitle v. Prentice^ in which G utld J cilice ru!-*d the 
contrary : and the phir.tiiV having been nonfuited for 
want of a notice to quit, the r.onfuit was confirmed. f t 
has been argued that the pretit difpioportion between the 
rents referved, and the real value, will en .ble us to fay 
that the receipt of the rentr did not cn ate a tenancy 
from year to year ; and Rn bt v. Daiudivi, 3 R,2 // 9 260. 
has been cited to fati&fy us it did not. Tu Right v, Paio- 
4 en % however, there was no proof that the lord knew of 
the payment; for it was made to his idles ; and that 
was a fpecial cafe, not a fpecial verdict : and asit was 
obvious the jury mult have been directed to draw a con- 
clufion againlt a tenancy from year to year, the piym nt 
being made with reference to a fuppnfcd tenancy of an- 
other kind, the Court might not tldnk it mcLlhiry to fend 
the cafe back to have that conclufion drawn. This is a 
fpecial verdict, upon which if vvh^t the jury has found be 
evidence, and fufiiciently material not ro he rejected as 
furplufage, the court cannot draw tire conclufion of fa£i 
which is to rcfult therefrom, however palpable it may be 
what that conclufion ought to be. As to the difpropor- 
tion between the rent and the value, the verdict does not 
fnable us to fiy what that difproportion was during the 

period 
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period for which the rent was received, becaufe it only 

finds what was the value at the lime of the vertliS : but "u^T 

if the dif^rnportion at the time lor which the rent was 

1 1 agautp 

received were ever fo clearly .ifccrtaincd, we could not Pbidhwx* 
a£t upon it, beeaufe it would only furnkh groumt to in - 
duce a jury to decide again It a tenancy. The receipt of 
the rent is fome evidence of a tenancy *, upon that evi- 
dence it is peculiarly the province of the jury to decide 5 
and though they would probably receive a very ftrong 
direction to decide agthuc a tensney, yet they only can 
decide it: and unlels ihe dciendam^, therefore, will 
confent to itrike out from the fpeciai verdirt every fa£k 
which can be deemed any evidence of a tenancy from 
year to year, we are of opinion there mult be a venire cU 


Bourns a^ainjl Taylor. 


HTwn .hi, 

'J“ 'y 4h». 


r j^RESPASS for breaking and entering the plaintiff’s 4UI ' 

clofe, part of the North Farm, otherwife Low/Lad Tbeioidofa 

nnnor, as furb. 

Farm, anti another dofr, patt of the Town Farm, in the b.t> no ri-lir, 
townfliip of Kukworih , in the county of Northumberland , twn, to cntci 
and fubverting the foil, and digging and boring the fame, Jj'. js w ‘i"th.n uC 
&c. The defendant pleaded the general iflue and fix fpeciai wiath’inere are 
juftifications of the trefpalTes, as fervants, and by command 
of the Duke of Northumberland. The i ft of thefe dated that 10 l l,: '’ ,or an ‘* 

work the 

the Duke, at the times when, Sec* was and is feifed in fee and the copy- 

hoJdtt may 

maintain trcfpafs againft him ioi fv <‘o in^- 
But where the defendant jollified under the lord, as being leafed in icl of the veins of 
coal lying under the copyhold tenements, together vntb the l\b*rt\ <f boring fur and git tin* the 
coal , &c. it is not enough for the plaintiff to reply that as well all the veins of coal under 
the laid clofes in which, &c. as the isft ot the foil within and under the f.mic, had inunc- 
morially been parcel of the manor and demifed and demisable by copy, fcc without ar.y 
exception or tefervation of the coal, &c ; uriltfs he alfotravrrfc the l dirty of working i he 
mines: beeaufe the plea claims fucli libeity not merely as annexed to the feihn in Ice to he 
exerufed when in a&ual pofltflion, but as a prefent liberty to be cxtrciftd during the t or- 
tinuance of the copyholder's eltitt; and theref *rt the rcpJi.aiion u ordy an aigunitu .« 1 1 v c 
denial of the liUrty, and docs not tordefs and avoid It. 

of 
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of the manor of Tynemouth % with the appurtenances, in 
the faid count), of which the clofes in quedion have im- 
memorially ban parcel and copyhold tenements of the 
manor: and that by reafon thereof the Duke was entitled 
to all mines andweins of coal in and under the fame clofes, 
&c. and to bore for, dig for, and get fiuh mines and veitis 
of coal • The 2d j unification dated the fame right in the 
Duke, be making and allowing to the copyhold tenants of the 
faid clofes in which, &c. ?mt their tenai t f and occupiers 
thereof Tefpeclively a reafonable fatisfaFhon and vompenfa- 
tion for alt damages done or cccafionrd to them refpedtively 
by fuch boring for, digging for, and getting fuch veins 
and fcams of coal as aforefaid. The 3d dated that the 
places in which, &c. fiom time immemorial have been 
parcel of the faid manor 5 and that the Duke is fifed in 
fee of and in the veins and feams of coal lying within and 
under the copyhold tenements within and parcel of ihe 
fame manor, together ■ with the liberty of boring for, digging 
for, and getting fuch veins and feams of coal there, and 
ef doing all fuch acts as might or may be neceffary for thofe 
purpofe9, or any of them* The 4th dated the fame 
tight in the Duke as the 3d, he making and allowing to 
the faid copyhold tenants, &c. (as dated in the 2d jufti- 
fication) reafonable fatisfa&ion arid compenfation for all 
damages occafioned to them refpettively by the boring 
for, digging for, and getting the faid coals, and the doing 
fuch neceflary a&s as afore faid. The 5th and 6th jufti- 
fications were like the 3d and 4th, with the additional 
allegation that the Duke was alfo feifed in fee of the 
manor of Tynemouth . 

The plaintiff demurred fpecially to the firft and fecond 
judilications, becaufe they do not allege as a fa& that 
the Duke was entitled to bore for, dig for, and get the 
6 coal 
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coal within or under the copyhold tenements of the 1808 

manor, but alleges that he was fo entitled at a eonftquenct r 

Bourn t 

of !av? % arifing from the fa£t of his being feifed in fee of againfi 

(he manor: and becaufe thofe pleas do not (hew how AYL01, 

the Duke’s fuppofed right to bore for, dig for , and get 
the fame coal* or to enter and dig in the clofe, &c. for 
that purpofe, arofe; whether by cuftom, prefeription* 
grant, or how other wife. And to the other j unifications 
the plaintiff feverally replied that as well all the faid 
veins and feams of coal within and under the fame clofe 
in which, & c. as the reft of the foil and ground of and 
within and under the fame, from time immemorial have 
been parcel of the manor, and demifed and demisable 
by copy of court- roll, &C. without any exception or refer - 
vation thereout or therefrom of the mines or feams of coal 
within or under the faid clofes in which % £sV. or either of 
them or any part thereof That before the faid Duke was 
fo feifed of the faid manor, the late Duke was lord of 
the fame, and feifed thereof, and at a court baron, &c . 
granted the faid clofes in which, &c. to Sir Mathew 
White Ridley BaTt. and Charles Brandling Efq. to hold to 
them and their heirs at the will of the lord, &c. and the 
furvivor of them demifed to the plaintiff, &c. The de- 
fendant demurred fpecially to thefe replications to the 
pleas, becaufe they do not direftly traverfe, nor confefs 
and avoid, the matters of the faid pleas, and are argu- 
mentative and not iffuable. The cafe was argued in the 
laft term. 

Hohroyi for the plaintiff. The principal queftion is, 

Whether, without any fpecial cuftom, or fpecial refer* 
vation of the mines, the lord has a right to enter upon 
the copyholder’s land and dig for coals there, cither 

with 
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with or without mal* 1 *,;; him compenfation for the in- 
jury done to the fub'ce. The defendant by his pleas 
admits the lands to bo copyhold ; and the plaintiff by 
his replications to frme of them alleges that they have 
been immemorblly d^ nifeable by copy, without any re- 
fervation of the mines of coal. Where there is a grant 
of the land itfclf, all <\bove and below the furface pa Acs 
with it (a), unltfs fpeci^*lly referved. This indeed is not 
the natuxe of the copyholder’s ellate; for without a fpe- 
eialcuftom he cannot dig the mines under his copyhold ; 
nor can he cut trees, except for fpecial purpofes, as for 
repairs, or toppings and loppings for fire-bote ; beeaufe, 
not having the freehold of inheritance in him, it would 
be wafte. If the mines were referred out of the grant, 
thbughno wafte could be committed of them, the tenant 
digging for them would be a trefpafTer. But where any 
ellate or intereft in land is granted, the leflee or grantee 
takes not only the furface, but all above and below it; and 
no ocher can break the foil, without committing a tref-* 
pals upon the tenant's poffeffion. If mineo were opened 
before, the tenant may dig and take the profit thereof; 
which (hews that the mines thcmfelves are granted, 
though it be wafte in him to dig for any new mine, with- 
out licence ( l '?). Where the nynes are exprefsly referved 
to the lord, that may be an implied refervation of hi* 
right to enter and dig for them : but without fuel* 
exprefs refervation, or a cuftom referring the right to the 
lord, which is equivalent, it would be derogatory to hi* 
grant to enter and dig where he lias granted the land 
generally. The copyhulder i dearly entitled to all the 
profits of the foil, of part of which he muft be deprived. 


(*} x Bfoc. Cm. 18. [b) j* cafe, 5 Ref. I a. Lit . 54. b 

if 
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if the lord may enter upon and dig the foil for coal, 
which cannot be procurtd without a great deftruftion of 
the furface about the opening of the mine. The lord, 
therefore, having parted with the right of pofT* ffion to 
the whole during the time of the grant, mud neceffiirily 
be a trefpaffcr if he enter upon the copyhold. The 
general rule is, that every grant is to be taken mod 
ftrongly againft the grantor, within the words of it. 
With refped to the particular cafe of copyholds, in The 
JLarl of Kent v. Walters (a), Tier they having contended 
that by the general cuftom of copyholds the lord might 
cut trees on them, for otherwife, if it were a copyhold in 
fee, the wood would never be cut, which would be in- 
convenient ; Lord Hclt denied the lord's right ; and faid 
that the copyholder had the fame intereft in the trees 
that he had in the land. And in Ajbtnead v. Ranger (h) 
this Court held that trefpafs lay againft the lord for en- 
tering and cutting down trees on the copyhold ; Lord 
Holt again affirming his former opinion, that the tenant 
had the fame cuflomary or poflcflbry intereft in the trees 
that he had in the land : and adding, that if the lord had 
a mind to cut trees, he muft compound with the tenant. 
This judgment was affirmed in the Exchequer-chamber 
by all the Judges: but it appears (r) to have been after- 
wards reverfed in the Houfe of Lords by ri againft io; 
becaufe the tenant could not cut the trees, and if the 
lord could hot, they muft rot on the land; for then no- 
body could. At mod: that judgment can only conclude 
that particular cafe. That mines pafs by the general 
grant of an eftatc appears from Clavering v. Clavering (d) 9 

{a) 12 Mod, 317. (J) lb . 378, Cm . /?*/>. 71. and I Ld . Ray. 552, 

(0 11 Mod . 18. and Salk. 638. {d) z ?. fTms. 388. 


m 

i8o3. 

Fourn* 

iig.iinfl 

TaY L 0ff. 


Voirt X. 


o 


where 



*94 


CASES m TRINITY TERM 


1808. where tenant for life amefnable for wafte was held en- 

' — titled to open new (hafts for the farther workinz of an 

COURNC ° 

oganji old vein of coal. But the point now in judgment feems 
to have been decided in Player v. Roberts (a), where the 
cafe is put that a man grants the coal and coal mines 
within a manor, parcel of which was copyhold, held for 
life, to J. S the lefle* (dated by miftake for the leffor) 
enters on the copyhold, and digs a new pit there, during 
the life of the copyholder, and takes the coals and con- 
verts them to his own ufe •, and the leffee of the coal 
mine brought trover againft the lefior : and held that he 
might ; for neither the leflee, nor the leiTor, could enter on 
the copyholder to dig the coals ; for the copyholder (hall 
have trefpafs for breaking his clofe and digging of the 
coals : but, that when the coals were dug out of the pits 
by the leflhr, or lefile, or by a ftrangcr, they belong- 
ed to the IdlVe, who fliould have trover againft any one 
who took them. In LydJal v. We/lon ( b ), upon a queftion 
whether the plaintiff could make a good title, Lord 
llarilwuke C. faid that fhrre was no inftance where the 
crown had only a bare lefcrvatiou of royal mines, with- 
out any right of entiy, that it could grant a licence to 
any perfon to come upon another man's eftate, and dig 
up his foil and fearch for mine*'; and be thought that 
the crown had no fuch power. But when the mines 
were once opened, the crown may reftrain the owner of 
the foil from w orking them, and may work them on its 
own account, or grant a licence to others to do fo. In 
The Bijhop oj Winchejler v. Knight (c), the fads were that 
a cuftomary tenant holding undtr the biftiop had opened 
a copper mine where none had been before, and dug out 

(a) IV. jncs, *44. (*) a Atk, to. (e) t P. JVm. 406. 

and 
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and fold great quantities of ore, and after his death his 1808. 

heir had continued to dig for and difpofe of other copper B ^7?Tc 

ore. The biihop filed his bill again it the executor and agamfi 
1 0 TAYjlw*. 

heir for an account. Lord Chancellor Convper confidcred 

that the executor would be liable, if the tenant hid no 
right ; but this being a quedion at law, and doubtful upon 
the evidence before him, he directed an a£iion of trover to 
be brought by the biihop againd the then tenant ; which 
the report dates was tried : and there never having been 
any mine of copper before clifeovered in the manor, the 
jury could not find that the cudomary tenant might by 
cudom dig and open new copper mines. So that upon 
the producing of the podc 1, the Court held that neither 
the tenant without the licence of the lord, nor the lord 
without the confer, t of the tenant, could dig in thefe 
copper mines, being new. And, hilly, in the cafe of 
Gtey v. The Duke of Northumberland (./), Loid Chancel- 
lor re drained the lord of the manor from opening a mine, 
which he was preparing to do, upon the plaintiff’s cop y- 
hold land. 

The quedion upon the pleadings was alfo difeufild by 
the counfcl on both fides ; but it is fufiicient to refer to 
the opinion of the Court upon this point. 

Hu l lock) contra. It is admitted that the freehold is in 
the lord, and that he has a right to all mines under the 
furface of the copyhold ; and that when fevered and 
taken by any other, the property is in the lord, and he may 
recover it in trover. The queftion then is, whether hav- 
ing a clear right of property in the fubjefl matter, he 
has not, neceflarily incident to that right, the power of 


w *3 I*** 2 36* 
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taking 
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taking it, A copyholder, in the origin of the tenure, 
was a mere tenant at will •, and at this day can derive no 
other rights to his eftate than what have in fa£t been ex- 
ercifed from all time, and which are therefore given to him 
by the cuftom of t lie manor. In every inftance of the ex- 
crcife of a right of property ever his eftate, it lies upon 
him to (hew a cuftom for what he claims a and whatever 
he cannot claim by cuftun remains in the lord, whofe 
rights are referved to him by the common law, and are 
not dependant on the cuitom. The lord might originally 
have granted the copyhold with what refervations he 
pleaf d ; and it muft be prefumed that he referved every 
part of the copyhold which the cuftom does not Ihcw 
that he granted to the copyholder, with all the powers 
incident to the enjoyment of iuch refrrvation. [Lord 
I'Jkv.bcrmgh C. J. In the defence of all other evidence 
of the grant than the cuftom, does not the abfcnce of 
any cuftom either fur the lord or the copyholder to open 
min^s fhew what the terms of the grant were ?] The ori- 
gin and nature of this kind of eftate muft be attended to. 
The copyholder’s eftate has grovin out of encroachments 
on the lord. Lven at this d^y the grant does not operate 
as a common law grant would. Nothing palles by it 
but the mere ufe of the fuifage of the foil: the trees 
and mines (till remain in the lord, in whom is the free- 
hold of the whole. The lord’s rights muft either be taken 
to have been lefervcd out of the original grant, if any, 
or to be excepted by the common law ; for certainly 
they are not derived from the cuftom. In FolkarJ v. 
Hemmett and others («), where, in cafe by a commoner 


» Sittir.fcs after Eeflcr iC Geo . 3. C, B. 5 Term Rtf. 417. note. 

againft 
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again (t a ftrangcr for -i>-,g rTic foil and credling build* 1808. 
ings on llio common, tii _■ defendant juftified under a _ 

J Bourns 

grant of tile foil oy t!..: ! Td with the confent of the ho- *x a, rfl 
mag;: according to the o f uilom ; Lord C. J. De Grey , after 
hearing evidence of fimil ir grants by the lord for a long 
period back, fa id he would not call it a cuflom, hut a 
ufage \ b.caufo he conlukred it as a referved right of ihe 
lo'd ; and that it wat- lepal. If mines be exprefsly referved 
to lilt* lord in a grant, the law would referve his right 
of entry and digging there, as incident to fuch refemtiou. 

And the legal cllect of an exception or refervation by 
the law cannot be Irfs be*n:Pcial than if it were by the 
afl: of the parry. The lord’s <ight, however, is rather an 
Cicrption, which as Lord Ccie (a) lays is ever of part of 
the thing granted and of a riling in die, than a refervation, 
which is always of a thing newly created or referved out 
of the land derailed. Then the law excepts every thing 
which is incident to the enjoyment of the thing excepted; 
an ! w’»cn il gives any tiling to one, it gives impliedly 
whnfv ever is neceiLry for the taking and enjoying the 
fame (/>). If tret a be excepted in a leaf:*, the law gives 
the ldlur and thole who would buy of him power to erier 
and ihew the tries. So it gives power to him who has 
a conduit in the land of another to enter and mend it 
when needful. Lifer £ s cafe (c). In the cafe of mines (*/), 
it was held by *’11 the judges, that the king, having by his 
prerogative a right to all gold and filver mines throughout 
the realm, had alfo the liberty to dig and lay the lame 
upon the land of the fubject, and carry it away from, 

Cj Lit ■ ij". a. 

(/>) i Lift. 306. Co. Lit 56. a. and Finch's Law, 63. 

(.) II Ftp. 52. and Perk, f. ill. and vide HvJgftn v. Field, 7 Eaft, 6rj. 

tJ) VicwJ. 313. 323. 336. 
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thence: which is direflly againft what is faid by Lord 
Hardnvickc in Lyddal v. IP'ejion (a). IF one have a right of 
way over another’s land, he may enter to repair it (If). 
If this right of the lord affect the copyholder’s enjoyment, 
it is becaufe of the nature of his tenure : and though 
every grant is to be conflrued mod ftrongly againft the 
grantor, that only applies to that which is meant to pafs, 
but not to an intereft, which it is admitted did not pafs* 
The cafe of Player v. Roberts (r), was a queftion of pro- 
perty between the lord and the lefTee of the coal mine, 
concerning coal fevered from the mine \ and no doubt the 
property when raifed was in the lcflee, whether rigntly 
dug or not ; and therefore all that was faid in refpe£l of 
the right to dig wis befide the point in judgmenr. But 
the final determination df the lords in AJhmeadv. Ranger 
{d) % is a dirt:£l authority upon principle to govern this 
cafe. The cafes of trees and of mines are in every refpe£fc 
analogous. The right to both when fevered is in the 
lord ; with the exception of fuch trees as the tenant is 
entitled to take for repairs. T hen if the lord were ad- 
judged to have a right to come upon the land, and cut 
down and take the timber as incident to his right to it 
when funding ; by the fame rubj he muff have an equal 
right to take 1 he coal or metals under the furface in the 
only way in which they cin begotten, by digging for 
them. The judgment of the lords there was conform- 
able to the opinion delivered in Hey den v. Smith (e) ; 
where in ircfpaf. by a copyholder againff the lord’s bailiff' 
for entering his clofe and cutting down a timber tree; 
the fourth refolution was, that the lord cannot take all 


[a) a Atk 20, ( b) Fi net's Law, 63. (r) JK J^na, 244. 

(./ Mi. 6 7, and 11 MJ. i3. 

(*') * 3 ^ 7 . brbwnl. 328 . and Gvdl. rjz. 


the 
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the timber trees ; but he ought to leave fuffuient for the 1808. 

reparation of the cuftomary houfes, See. And in the re- ^ ^ 

port of the fame cafe in Godbolt, Lord Cole fiys, tlut ag*nft 

Tatio*. 

u without any cuftom the lord may take the trees, if he 
leave fufficient to the copyholder for the reparations.” 

There are alfo other authorities to that efFefl (a). In 
the cafe of The Count e/s of Rutland v. G/V (/>), the Court 
denied a prohibition to reftrain a reftor from digging 
for lead in his glebe ; faying, that if he could not dig 
mines in his glebe, all the mines under all the glebes in 
England muft remain unopened. And Twifden J. thought 
that the lord might open a mine in a’copyhold of inherit- 
ance; though Fojhr and Keeling , Js. thought that he 
could not. Upon the whole, there is no decided cafe 
againft the lord, and all legal analogies and principles 
are with him ; for it is abfurd and again (t public policy, 
that the owners of fo great a mafs of property (hould be 
precluded by law from the enjoyment of it. 

Holroyd in reply, upon the genera! queftion, faid that 
if a mine, lime pit, or (lone quarry, were cr»ce lawfully 
opened upon the copyhoid, the eopyh >h!er may dig and 
enjoy it ; which (Viewed that an imerefl pa fled to him in 
the land beyond the mere ufe of the furface. It is alfo 
(hewn by this, that if the cop) holder himfelf opi-n a new 
mine, it is iva/le in him ; whereas if no interred paflrd to 
him in it, it would be a trcfpafs, and not wafle; and 
therefore not a forfeiture of the copyhold. Even as to 
trees, it is faid in the 5th refolution of Ht\don v. Smith (r), 
that the copyholder may maintain trefpafs againfl the 

(a) I Leon. 272. cafe 365. dyiny v. Bellingham, Find's Rep . 1 99. 

% Brown! . 200. 

J/) i Sid. 152. x Lev. 107. and 1 Keb. 537. 
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lord, for breaking and entering his clofe,and cutting at* 
borem [mm. And in Folkard v. Hemmett , the lord's right 
was claimed andfupported by ufage ; which was evidence 
of an exprefs reservation in the original grant of the right 
of common. 

Curia adv . vult. 

Lord Ellenuurough C. J. This w»s an aflicn of 
trefpafs. The defendant pleaded fix jullificitions. The 
fir II dated that the Dukf of Northumberland is feized mi 
fee of the manor of Tynemouth ; that the places in which 
£:c. have iiiimenioiialiy bren copyhold Uneaten? * of that 
rr.;.t:ur ; ;.;*J th a by nnfvu thereof the Duke is iiititlcu to 
all n.ii-s it’d -.tins of cod, in and under the faid elofes 
in which i\ c., and to bore for, dig for, and get fu‘ h mines 
and vc>u‘* olo'd- The fecond jufiification Hates that the 
Duke had the right above-mentioned, nn ding and allowing 
to the copyhold tenants of the faid chfes in •which CsV. and 
their Lniii.'s and octiipicrs there f nfpechvefy , a reaf enable 
f'zii fch,, 1 and compenfation j or all damages done or occa- 
, f. : .wd to ihcm respectively by fuch boring for, digging 
iiinl getting fuch veins and feams of coal as aforefaid. 
T o thefc two firft jullificitions the plaiutiffhas demurred, 
and lias aligned for eauiV, that the exiflcnce of the right 
(fo rl,;imed as aforefaid) is alleged, not ns a fact, but as 
a coiifequence of law fiom the Duke's being lei zed of the 
manor. The third judilication Hates that the places in 
which &c. from time whereof dee. have been copyhold 
t« laments of the manor of T'y-umouth ; and that the 
Duke h fiizij in fee of all the veins and feams of coal lying 
within and under the copyhold tenements of the manor 
together with the liberty of boring for , digging fr> and get - 
ting fuch veins and feams of coal there y and of doing all afis 
tieiejfary for thofc purpofes / and juftifits under that right. 

The 
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The fourth is the fame with the third, except that it adds 
that compenfation is to be made for damages, as the fecond 
does. The 5th and 6th are like the 3d and 4th *, but 
they add that the Duke is alfo feized of the manor . To 
each of thefe four lad juftifications the plaintiff has re- 
plied, that as well the faid veins and feams of coals lying 
under the faid clofes in which &c., as the red of the foil 
and ground of and within and under the faid clofes in 
which &c., from time immemorial have been parcel of 
the faid manor, and demifed and demifeable by copy of 
court roll, without any exception or refer vat ion of the mines 
or /earns of coal within or under the faid clofes, in which 
&c. or either of them, or any part thereof $ that the faid 
clofes in which &c. were granted to Sir AL White Rid- 
ley and Charles Brandling Eft]., to hold to them and their 
heirs, at the will of the lord &c., and that they demifed 
them to the pLintiff. To each of thefe replications the 
'defendant has demurred, and has afligned for caufe, 
that they do not directly traverfe, or confefs and avoid, 
any of the matters contained in the pleas, and are argu- 
mentative, and not ifluable. 

Upon thefe pleadings, therefore, there are two quef- 
tions j the one, a general one, whether the lord of a 
manor has, as lord, a right to enter upon the copyholds 
within the manor, if there be mines and veins of coals 
under them, and bore for and work fuch mines or veins ? 
the other, a queftion of mere form, whether the replica- 
tion to the lalt four juftifications fufliciently confefs and 
avoid them j or whether they ought not to have traverfed 
the liberty of digging ftated in the juftifications. 

As to the firft, if fuch a right as is claimed exift, it is 
lingular that it is not noticed in any of the books which 
treat of manors and copyholds > that it is now for the firft: 

x 1 time 
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time brought forward ; that not a Angle inftance is given 
of the exercife of it ; and that with the Angle exception 
of a di£tum in Rutland v. Greene , what authorities there 
are upon the point are all againft it, Rutland v. Greene 
is in i Keb . 557. I Sid. 152. and j Lev. 107. The cafe 
was this ; a parfon opened a mine upon his glebe : the 
patron moved for a prohibition to reftrain him under the 
equity of the ftatute, 35 Ed. i.Jl. 2. The Court thought 
him entitled to open and work the mine ; becaufe, other- 
wife, none of the mines under glebe lands throughout 
England would be opened. But it being urged that this 
was the only way the patron had to try his right, the 
Court granted a rule. Siderfin adds, 44 the fame law 
feems of a copyholder of inheritance. Qutere bien.” 
Whether this were his own conclufion, or collected from 
what fell from the Court, does not appear : but if any in- 
ference is to be drawn from it, it is, that the copyholder 
may open the mine, not the lard . Levitiz fays nothing 
as to lord or copyholder : but Keeble fays, 41 Tivifdcn 
conceived the lord may open a mine in a corn hold of in- 
heritance.” Fojlcr held it a trefpafs ; and Keeling con- 
ceived he could not do it. The utmoft extent therefore 
of this authority is, that there is the obitet di£tum of one 
Judge, viz. Twifdcn, againft the obiter di£ta of two others, 
Fojler and Keeling. In The Ufap of Winton v. Knight , 
I P . IVms . 406. Lord Chancellor Coivper held, that if 
there were no cuftom to regulate it, neither a cuftomary 
tenant, without licence from the lord, nor the lord without 
licence from the tenant, could open and work new mines. 
I11 that cafe a cuftomary tenant of the manor had opened 
a copper mine, and the lord filed a bill againft him to 
account for the produce. It being doubtful where there 
was not a cuftom which would protect the tenant, the 

Lord 
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Lord Chancellor direfted the lord to bring an a£tion of 
trover : but the cuftom appearing upon the trial not to be 
applicable, “ the Court held, that neither the tenant, 
without the licence of the lord, nor the lord, without the 
content of the tenant, could dig in thefe mines, being 
new mines.’* In Player v. Roberts , Sir JV. Jonet> 243* 
J. N. wa9 copyholder for life : the lord granted all coal 
mines within his manor for 9 9 years to Dimery f who un« 
derlet to Player : Dimery’s term was afterwards furren- 
dered to the lord, but Player’s interefl was not extinguifli- 
ed : the lord opened new pits upon the copyhold, and 
took away the coal ; upon which Player brought trover 
againft him. Several points were moved ; and the lad 
was this : a man grants all his coal and coal mines with- 
in a manor, (and parcel was copyhold for life,) to J. S. : 
the leflee (this fliould be the leflbr) enters the copyhold, 
and digs a new pit in the copyhold land during the life 
of the copyholder, and takes the coals and converts them 
to his own ute ; and the Jeflce of the coal mine brings 
trover againft the It (Tor : and, by the Court, fo he may; 
for it is true, that neither the lejjee nor the leffor can enter 
upon the copyholder to dig the coals ; for the copyholder ft? all 
have trefpafs for breaking his clofe % and digging his coals . 
But when the leffor or Ic.Tee or a Itranger enters, and 
digs the coals out of the pits, they belong to the ldtee ; 
and if any other take the coals, the Jeflle (hall have tro- 
ver: and upon the whole matter judgment was given for 
the plaintiff. In Gilb . Ten. 327. the Lord Chief Baron 
fays, <c It Teems to me that a copyholder of inheritance 
cannot, without a fpecial cuftom, dig for mines : neither 
can the lord dig in the copyholder’s lands t for the great pre- 
judice he would do to the copyhold eftate. Laftly, In 
Toivnly v. Gibfon , 2 Term Rep . 704, — 707. it had been 

urged 


Bourne 


Taylok« 
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1808. 

Bourne 

agj'tnft 

Taylor. 


urged in argument that the lord of the manor was cnt *~ 
tied to the mines under the copyholds, unlefs there were 
fome cuftom to exclude him : and Buller J. in delivering 
his opinion, faid, " 1 do not agree with the defendants 
counfel that the lord may , unlefs refrained by cujlom , dig for 
mines on the copyholder’s lands : but it is net neceflary to 
confider that queftion here . 0 Thefe authorities are in 
point ; and though they are difla only, not decifions, they 
are the di£ta of great men, and they correfpond with the 
ufage on the fubjeft. Valuable as the fuppofed right is, 
there is not a Angle inftance (hewn in which any u>rd has 
ventured to adt upon it. The injury to the tenant would 
naturally have produced refiftance on his par**: the di&a 
above mentioned would have encouraged that refinance: 
a fuil would have b.fn the ccnfequencr, and the refuk 
of fuch fuit mu ft have been known in Wejlminfer hall : 
and as none fuJi is known, it may fa : r)/ l;e prefunud 
that a litigation of tint kind has not taken place. 

The fecond queftion, whether the replications ought to 
hai'e traverfed the liberty of working the mines, as ftated 
in the 3 d and fubfequent j unifications, depends upon the 
conftrudlion to be put upon thofe juftifications. If they 
mean only, th “it the liberty is fo annexed to the feifin in 
fee, as that, until the right of aftual pojfeffton has accrued 
in virtue of the feifin, the liberty'cannot be exercifed ; the 
replications have fufliciently cor ft: fled and avoided it by 
(hewing that there is an outftanding copyhold eftate, 
which fufpends the right of a&ual poflefflon. But if the 
picas are to be confldered as claiming the liberty prefent - 
/y, i. c. during the continuance of the copyhold fate ; that li- 
berty is not confefled and avoided by the replications, and 
there ought to have been a traverfe. The latter feems to 
be the true meaning of thefe pleas : and indeed the pleas 

would 
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would be bad if it were not; for they admit that the 1808. 

clofes in which) &C. were copyhold tenements at the time of " 

the trefpajfes , and infift upon the right to enter upon the 
copyholds. The defendant fays, all the mines under the Ta110 *' 
copyholds are the Duke’s, and the Duke has a right to 
work them : the clofes in queftion were fubfifting copy- 
holds at the time of the trefpafs, and therefore I entered 
under the Duke’s right. The defendant therefore mull 
hare meant that the Duke’s right was fuch as entitled 
him to work during the copyholder’s flute. The word 
liberty too implies the fame thing. It imports, ex vi ter- 
mini, that it is a privilege to be exercifed over another 
man’s eftate. A man’s right of dominion over his own 
eftate is never called a liberty. Now during the continu- 
ance of the copyhold, if the mine is to be worked, the 
lord muft excrcife a privilege over the copyholder’s eftate; 
but as foon as the copyhold is at an end, the furface will 
be the lord’s as well as the coal, and he will hare to work 
uponnothingbut his own property. It requires then norea- 
foning to prove, that if the pleas claim the liberty during 
the continuance of the copyholder’s eftate, a replication 
that the copyholds have always been dcmifed, -without any 
exception or refervation of the mines or feams of coal, is not 
a confeflion of the liberty and an avoidance of it, but a 
mere argumentative denial of its exiftence ; and as this is 
affigned fpecially as a caufe of demurrer, it ftiould feem 
that the replications are bad on this ground, and that the 
plaintiff ought to have leave to amend, or that there 
(hould be judgment for the defendant. 

The plaintiff’s counfel then prayed leave- to amend hi* 
replications ; which was granted. 
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Mon *ay f 
^ til. 


Doe, on the feveral Demifes of Webber, and the 
Dean and Chapter of Exeter, againjl Lord 
George Thynne and Others. 


Upon a qucftion 
v-iicthei cetiam 
ancient ■ noks, 
frjm t»» 
161 ) !, j»r« ftrvrd 
in t.itr a'clir cs 
of t'k' titan and 
clnp c r o* Fxt- 
, tnt tulei 
Ji.r.iufs, and 
« ;.!•?, nning CO- 

lu til. S C< No 

it. me* ol tin ir 
e/hr< •*, with the 
rent rtiMU’’ 
on etch, \:'d 
J-'t't t wi it ten 
in diff.nnt 
tnncl-w. tiings 
SiamA fii. h 
rents, wtit en- 
r r !e'' m:ix i by 
tlic reccivns at 
t’»e *<t.m and 
chapter charg- 
ing ihemulvs s 
v. !• » I 1 c ifwin't 

Ol tit* lilt , 

paiV tii c ikc 
cannt t hi ic- 
criMt: to prove; 
the i to 'x* re- 
ceive) h' ly- 1 
hy Hkv. ir. : , iii t 

tiiC ri CtlV( !«• Ol 

the dean ard 
chapter tor the 
Jail 60 }c.ir<. 
had kept t? c Ir 
books of ac- 
counts in the 
fa* re lorm. 


the tri.il of this ejectment for premifes, called the 
Denn, in Eajl 1 el gn mouth, in the county of Devon, 
before Tkom'on 11., the title was dated to be either in 
Webbe' under a purchafe from the dean and chapter of 
Exeter in putfuance of the land tax redemption a a, or 
remaining in the dean and chapter. And in order to 
prove that the dean and chapter were in poffcflion of the 
Denn, feveral ancient books, denominated on the outfide 
Kent als, we 1 e produced from amongft the muniments of the 
dean and chapter out of their archives ; fome of them 
fubfequent to the difabling ftalute of the 13 Eliz c. to. 
which appeared to contain entries of rent from time to 
time received by the dean and chapter in refpeft of the 
Dean. Bat it did not appear to the learned Judge that 
any of the books fubfequent to that period purported to 
be the accounts of receivers charging themfelves with thefe 
rents. The prefent receiver of the dean and chapter was 
then called on the part of the plaintiff to prove that he had 
hdJ that office from 1803, ard to produce his books, in 
oide-r to fhew, that he kept his accounts as receiver in 
the fame form in which the entries in the old books were 
made; which evidence the learned Judge thought inadmif- 


'\, lf c‘f ■ , r , s ,n futb b0l,k,i (‘fco»Sl> not the entries as to the 

rent i t the iT.-ite in <|utft.on) umjuia imniwl evidence 0/ their being the books of re- 
ceiv. rs ; l.y luen rntnrs u- “ fclvr mii." ami «• lolvit ler Sinned with the 

K.W i which tntiiet imported that A; IK was therein accounting to the dean and chip, 
ter tormcMy paid to InnilU., and with the receipt ol which he debited himfelf; the Court 
m 10 •t'le mfpetiion of the books ^jain fubmiued to the 


fiblo 
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fible to explain the ancient books* and therefore non- 180I. 
fuitcd the plaintiff. 

A new trial was moved for in the lad term, when the 

Lord G«o. 

general form of the entries was ftatcd to be, fo much due Thynm*. 
as rent for the Denn , (amongft other defcriptions of pro- 
perty) and afterwards in a different hand- writing fofoit> 
with a date, and in fome inftances folvit in fcaccario ; 
from which the lefiors of the plaintiff wifhed to have in- 
ferred that it was the entry of the receiver charging him- 
felf ; contending that the pra&icc in modern times, as far 
back as living memory went, of keeping the books by the 
receivers of the dean and chapter, who had charged them* 
felves in the fame form, (Irengtliened that inference. l>ut 
at this diftance of time it could net he told by whom 
thofc entries wete made ; and \hz bocks it was admitted 
came out of the poffcflion of the dean and chapter; having 
been kept in their treafury, to which the receivers, it was 
faid, had accefs. And in armver to a tjueflion by the 
Court as to the rcfpecUve dates of the earlieft and Jatctt 
entries refpefling the Detin in thefe books entitled Ren- 
tals \ and how f^r back from the prefent time there was 
living evidence, of the books having been kept in the fame 
form by the receivers; it was anfwercd, that the earlieft 
date refpe£ting the Denn was 1586, and the ialeft in 
1693 ; and that there was evidence of the modern receiv- 
ers having kept their books in the fame form from 17^6 
to 1803. 

Lens Serjt., Courtenay , and A. Euller % fliewed caufe in 
this term againii the rule, and contended againft the ad- 
miffibility of the evidence on the mere ground of proba- 
bility that the books had been kept by receivers, who had 
thereby charged themfelres with the receipt of the rents. 

8 They ~ 
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Dok 

again f} 

Xord Gko. 
Thynnc. 


They admitted that it was not neceflary in thefe cafce 
where the entries were made at a diftant time, to prove 
the hand-writing of the deward or receiver, which might 
be impofliblc to be done : but the evidence had never been 
let in except where the books or papers purported on the 
face of them to be the accounts of fuch perfons delivered 
in to their employers, and charging themfelves with the 
receipt of money on their account : as in Barry v. Beb- 
bington {a)> and Stead v. Heaton (b). Whereas the books 
in queftion purported to be rentals % which are documents 
of the property furnilhed by the owners themfcivs, or 
by their direction ; and on that ground the like evidence 
was rejefted in Outram v. Mtrenvood (*■), even as 
between third perfons in a collateral inquiry : much 
lefs then can it be evidence for the owners themfelves 
claiming the property. It does not at all appear but that 
the folvits may have been written by the different tenants, 
not to charge but to difcharge themfelves. The whole 
clafs of cafes where receivers’ accounts have been &dmit~ 
ted is an exception to the drift rule againd receiving in 
evidence the declarations (for thefe entries are no more) 
of fafts by third perfons 5 and therefore the rule ought 
not to be relaxed further than the cafes have gone ; which 
have only let in evidence of thefe documents purporting 
cither from the general title, 0 / upon the face of the entry 
itfelf in quedion, to have been made by aperfon charging 
himfelf to another, or admitting a faft againd his own 
intered. 


Pell Serjt', Dampier , and Harris^ in fupport of the 
rule * after contending that the parol evidence offered.of 


(«) 4 Term 514. 


(/>) /*• 66p 


M S Tern Rey. 121. 

& 
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the books having been kept by receivers for 60 years pad 
in the fame form was aclmiffible to explain the manner 
in which the old books were kept ; referred to the books 
themfelves as containing internal evidence of their having 
been receiver’s books. Some of them were entitled </r- 
bita qua debintur ; others Rentals ; in which latter the 
folvits were entered. In the firft column are the names 
of the feveral eftates ; in the 2d the rents; in the 3d the 
entries of folvit with different dates, or of the fums re- 
maining unpaid : many of the folvits are in the fame 
# hand-writing as the books themfelves; the reft in differ- 
ent hand-writings. In particular they drew the attention 
of the Court to an entry in 1678, by which it appeared 
that part of the rent of an eftate called Bran/ combe was 
firft received, and the reft of the rent is afterwards en- 
tered as received in this form : “ folvit refiduum mibi 
N. W.'” and to another entry of t( folvit per me" with 
the fignature of the fame perfon. Thefe, they contended, 
muft have been entries by fome perfon in the chara&eT of 
a receiver, by reafon of the words mlhi, and per me, and 
by which that perfon charged himfelf with the receipt. 
And that this was (lengthened by the confide ration that 
thefe were the books of a corporation, which can only 
keep its books by the medium of fome officer, who muft 
at all events be refponfible to the general body. 

The Court defi red to have an infpe<flion of the books 
themfelves, from whence they were called upon to infer 
the chara£ter of the perfons by whom the entries were 
made : and the cafe flood over for further examination of 
them till the end of the term, when 
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againft 
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Lord Ellenborough C. J. faid — The motion 
for a new trial in this cafe has been made on the 
ground of the refufal of the Judge to receive in 
evidence certain comparatively modern receivers’ books, 
in order to lay a foundation for prefuming, from a com- 
parifon between the two, that certain other ancient books, 
kept in the fame manner, and containing like entries of 
receipts and payments, were alfo receivers’ books, and en- 
titled to be read in evidence asfuch. We are of opinion, 
that the fimiiitude which appears upon the entries to 
exift between the ancient and modern books does not lay 
a fafe and adequate ground for prefuming that, becaufe 
the later books are known and can be proved to have been 
kept by receivers of the dean and chapter of Exeter , and 
accounted upon as fuch, therefore the former books were 
kept by perfons of the fame defeription and charadter, and 
made and ufed for the like purpofe. We therefore can- 
not grant a new tiial for the rejedlion of the evidence 
offered for this purpofe, upon the ground on which it has 
been prayed. But inafmuch as upon infpedtion of the 
original ancient books, we think they do contain very 
ftronij* internal evidence of their adlually being receivers’ 
books ; the language of fever*! entries importing that one 
Nicholas Webber was therein Recounting to the dean and 
chapter for money paid to hiuifelf, and with the receipt 
of which lie therein debits himfeif; fuch as folvit 
mihi,” <c folvit per me:” We are of opinion that it is 
fit that a new trial fliould be granted, for the purpofe of 
fubmitting the quality and charadter of thefe books, and 
the quellion of their adniiffibi’ity as receivers’ books, again 
to the confideration of the Judge, upon a further infpec- 
xion of the contents of the fame. 



in the Forty-eighth Year op GEORGE III. 


2tl 

1808. 


The King avainfi Hawkins. c MUy f 

6 'J'-’j 5 n». 

*J^H1S was an information in. the nature of a quo war- o»u* who ha* 

ranto, calling upon the defendant to fliew by what fa/r^Ilnc w^h- 

authority he claimed to be an alderman of the borough i„ C ap a Vic* of be- 

of Saltafh , to which the defendant pleaded, fetting out in K«-ic* k U-d into 

1 0 a corporate 

the comlitution of the borough under the charter of office hyrtat. 

I ? Car . i. C. 1 a. 

the 14 Gee . 3. which conflitutcd feven aldermen, one of his difijual.fiu- 

whom was to be mayor and anotlur juflice of the peace, not to bere- 

and an indefinite number of free burgefles 3 and ordained a^of 

that when any of the aldermen fliould die or be amoved inde ™ n,t y 

' 4 a (47 f '>3 y?-*- 

from their offices, the mayor, juflice of peace, and the 35 ) the ct»i 

# fe£ti:>n of which 

red of the aldermen and free burgefles, or the major part reftrainbitsrpe- 

r. rir 1 _ . | • ration in cafes 

of them, fliould elcdl one of the free burgefles inlnbitants where the oflke 
of the borough to fop ply the vacancy ; and that the per- early l^a?- 
fon fo defied fliould hold the oiiice of alderman for life 
unlcfs amoved : he firft taking his oath before tins mayor, ol,,tr l ,u ov* 

3 & ' at the time of 

or juflice of the peace, or two or more aldermen, or, in patiinj? the t 

* _ « 4 the toft ht inf, 

default of tluifc, before four or more free burgefles inha- that the «h. find* 

bitants, v r cll and truly to execute his office, &c. The w.re'candidatc* 

pica then ftaled the accept: nee of the charter, and that dh on ” w i?c « 

40 electors were 

nflembled ; and ahtr 2 tfi£lors had voted for esch candidate, the r mdld.it. s> uvre aflucl 
.'.httlicr tl.cv had pitvivi.fly taken the faciam.nt j 10 win. It the defendant anhvcifri in the 
ugativc, and the »tlu.r candidate in the affirmative 1 vvluicupon notice of the diicw'ant** 
(Capacity was ptibhJy given to thw editors, an heaid by .dl who altci wards 

cied for the defendant, being *0 in r.umha, except 2 >r 3 j and 16 aftet warns voted lor 
the 01 her. Held, 

i- That all the votes given for the defrnd.-nr .if»cr fuel’ notice were thrown away. 

2. Tliat tht other candidate. Is:. v r.\\ tl.c gu.-uft mnrdv u| h-gj| votes wai duly e-Icded 5 
thcujh fo.'ie ot the defendant's vUio (1.01 being c-.jml 1 nunibci to the good votes ulti- 
mately gi' m lot the other) had v md lx fore tuc*i ih.j 

3. That the prelumpcion «'f Ij'v In ii.g that t*. *y p<.ifon Ins conformed to the law rill 
fometlnng appear *o renut th it piefun.pnon ; it mult he t.iken t a the i candidate, who 
aiurmcd his qualiAcatit n, wi ith wa. o .t negatived byth^ jurj, v. -»> duly qualified j and 
that fuch hi* c led ion, peit«.d«.d by fwtaiing-m, was % ft' r.g up d\l u frrg by him of chs 
office, within the pro. jfo of ih< iiid-mmi/ act, Ions topictludc its- operation by rtUfion 
»n favour of the defendant, 

r 3 


after- 
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l8o8. afterwards, on the 6th of November 1806 R. Thomas wx 

^ alderman died ; and that on the 18th of December 1806 

The Kina 

again]* the mayor, juftice of peace, and the four other aldermen 
Hawkins. 

duly aflerabled at the Guildhall to ele& an alderman in 
his room, and did ele£t the defendant, then being a free 
btirgefs and inhabitant of the borough, to be an alderman, 
who was in due manner fworn in before the mayor ; and 
fo he made title to the office. The replication, admit- 
ting the due affcmbly of the corporation to make an 
eleftion, took feveral ifliies, 1. That the defendant was 
not duly elefled at that aflembly. 2. That he did not 
duly take the oath of office before the mayor, and 3. that 
he was not duly fworn into the office : and on iflue9 
joined, a fpecul verdift was found Rating; that on the 
1 8th of December 1806, tl\€ place of one of the aldermen 
of the borough being vacant, the mayor, juftice of the 
peace, and the reft of the aldermen, and 34 of the free 
burgeflVs, aflcmbled in the Guildhall of the borough on 
due notice, in obedience to a writ of mandamus from 
£. J?., commanding them to proceed to the electing and 
fwearing-in of an alderman in the place of R . Thomas 
deceafed. That at that alTembly the defendant and Pe- 
ter Spicer, being free burgeifes inhabitants of the borough, 
werepropofed as candidates. /That after two voters had 
voted for the defendant, and two other voters for P. 
Spicer, and before any other perfon had voted ot offered 
to vote for the defendant or Spicer , C. Carpenter as agent 
for Spicer aflted Spicer whether he had taken the facra- 
ment within a year ; to which Spicer anfwered that he 
had ; but no other evidence of this fa£t was given to the 
jury. Carpenter then put the fame queftion to the defend- 
ant, who anfwered that he had not. Whereupon Carpen- 
ter notified and declared to the mayor, juftice of the peace, 

aldermen, 
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aldermen, and free burgefies fo aflembled, and in their 
hearing, that the defendant was on that account ineligible, 
and incapable to be ele&ed an alderman ; and that if any 
voter (hould after that notification give his vote for the 
defendant, fuch vote would be thrown away and void* 
And Carpenter then and there publicly read the 12th 
feflion of the flat. 13 Car . 2. c . 12. After which 20 
voters voted for the defendant, all of whom except 2 or 
3 were prefent when the notification of the ineligibility 
of the defendant was made, and heard the fame ; and 16 
voters voted for Spicer . That the defendant was there- 
upon fworn in by the mayor, and took the ufual oaths. 
That S. Drew one of the aldermen, in the hearing of the 
mayor, juftice, alderman, and free burgefies fo afiembled, 
declared that P. Spicer was duly defied alderman ; and 
Spicer was alfo thereupon tendered to the mayor to be 
fworn in and offered to take the ufual oaths. But the 
mtyor refufed to fwear him in: whereupon he was 
fworn in by Drew and Gaborian % two of the aldermen. 
That the defendant had not taken the facrament accord- 
ing to the rites of the church of England within a year 
before the ekclion 5 bur he took it afterwards on Sunday 
the 4th of Othber I1S07. But whether the defendant 
were duly defied an alderman, or duly took his oath 
of office before the mayor, or was duly fworn into the 
office, the jurors pray the advice of the court, and fiud 
the iflues accordingly. 

This cafe was argued on two former days in this term 
by Adam jun. for the profecution, and A . Buller for the 
defendant: but as all the points made and authorities 
Cited were fully noticed by the Court in delivering thei^ 
judgment, it is unnecefiary to repeat them. 


Lord 
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Lord Ellbnborough C. J. on this day .delivered 
judgment. — This was an information in nature of a quo 
warranto, to know by what authority the defendant, 
Edward Hawkins , claimed to be an alderman of the 
borough of Saltafh , The defendant, by his plea, U*tis 
the charter of the 7th of June 14 Geo. 3., which directs 
the election of aldermen to be made in the Following 
manner : That whenever it (hall happen th.it any of the 
aldermen of the faid borough for the time being (lull die, 
or be amoved from their offices, then and fo often it (hall 
be lawful for the mayor, juftice of peace, and the red 
of the aldermen and free burgeffes of the faid borough, 
for the time being, or the major part of them, to deft or 
prefer one or more of the fitc burgeffes, inhabitants of 
the faid borough, alderman or aldermen, to fill up the 
number of feven aldirmen of the faid borough-, and 
that- the peribn or p^rfons fo elefted (hould hold the 
office for lif-.*, or until amoved; lie or they fotlefhd 
iir ft taking his or t! ejr corporeal oath or oaths before the 
mayor, or juftice of the p-ace of the borough, for the 
time being, or two or more of the aldermen of the faid 
borough, or in default of the mayor, juftice, or aldermen, 
but not otherwife, before four or more free burgeffes in- 
habitants of the faid borough. That on a vacancy of an 
alderman by the death of Ruf:ard Thomas , the mayor, 
juftice of peace, and four al k rmen, being the re ft of 
the aldermen, and divers of the free buTgcfies, duly af- 
femblcd on the j 8th December 1806, at the Guildhall in 
the faid borough, and did then cleft the defendant, being 
a freeburgefs and inhabitant, to be alderman in the room 
of the faid Thomas ; and that after his eleftion, and before 
he took on himfelf the office, he was duly (worn before 
the mcycr. The replication to this plea puts in iffuc 

fir it 
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firft his eledion, in manner and form as dated : fecondly, 
his taking in due manner his corporeal oath before the 
faid mayor : thirdly, his being duly fworn into the office. 
On thele iflues the jury find a fpecial verdidh [Then 
after dating the facls found by the jury, his Lordfliip 
proceeded — ] 

On this date of fa&s it is clear, that at the time of the 
ele&ion, namely, on the i Sch of December r8o6, the 
defendant Hawkins was incapable of being elefted into 
the office of alderman of the borough by the exprefs pro- 
hibition of the flat. 13 Car. 2.; it having been admitted by 
himfelf at the time, and it being now dated as a fa£l by 
the fpecial verditt, that he had not taken the facrament 
within a year next hefore fuch day of election. But he 
founds his right to retain the office on the fubfequent 
indemnifying aft of the 47th of the king \ he having 
fince qualified i.imfelf by taking the facrament within 
the time for that purpofe limited by fuch a£t ; whereby 
he is difeharged from all difabilities and incapacities 
before incurred, and is recap icitited and redored to the 
fame flate and condition as he was in before fuc h neglect 
and omiifion in the mod ample manner ; fubjeft to the 
provifo in the 6th fe£lion of the aft [a) which is u that 
this ad or any thing herein contained, dull not extend 
or becondrued to extend to redore or entitle any perfon 
to any office or employment, benefit, matter, or thing 
whatfoever, already adually avoided by judgment of any 
of his majedy’s courts of record, or already legally filled up 
and enjoyed by any other perfon; but that fuch office or 
employment, benefice, matter or thing fo avoided, orle- 
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(a) 47 G. 3 /?. 2. c . 35./. 6. which h the fame a* fed. 5. in the flat. 
4s G. 3- *3- hi the fail edition of the punted Statute*. 
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gaily filled up and enjoyed, (hall be and remain in and to 
the perfon who is now, or (hall at the pafling of this aft 
be, legally intitled to the fame, as if this aft had never 
been made and this brings it to the queftions of Spi- 
cer's eleftion : for if the office or place of alderman of 
this borough were legally filled and enjoyed by Spicer, then 
the prefent defendant is not entitled to the benefit of this 
indemnifying or recapacitating ftatute. As to Spicer's 
qualification or capacity to be elefted, we mud take it 
that he was duly qualified by having tak:n the facrament 
within a year : on the qudlion put to him at the time, 
he declared that he had done fo, and fuch allegation i$ 
not negatived by the verdift ; and according to the au- 
thorities alluded to in the argument, viz. Powell v. Mil- 
banke (a), Williams v. The Eajl India Company (b), and 
Monk v. Butler (r), the preemption, that every man has 
conformed to the h w, (hall (land till fomething (hall ap- 
pear to (hake that preemption. Was he, Spicer , then 
duiy elefted on the 1 oth December 1806 ? That queftion 
depends on the efieft of the notice given to the eleftors 
of the incapacity of the other candidate, Hawkins , to be 
elefted. There is no objection to the due holding of 
the afiembly to cleft : 40 perfuns duly qualified to vote 
are Hated to have been prefent; viz. the mayor, thejuf- 
ticc, four aldermen, and 34. fre^burgefles : Hawkins and 
Spicer are propofed as candidates ; and after two perfons 
had voted for Hawkins , and two for Spicer, notice is 
given cf the fad creating Hawkins' incapacity (which 
faft he at the time himfclf acknowledges), and that all 
ifotes given for him aftu that notice would be void and 
thrown away; and the incapacitating claufe of the llatute 

(a) % tV tlf. 362. 366 and a lilac, Rep . 852. ( b ) 3 E.ijl. 192. 

(0 1 Rol. Rep. 83. and vide Dr. Ilarjat's cafe, Cmb* 201. 

of 
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of Car . 2 . is publickly read : and all this is found to have 
been in the prefence and hearing of all who afterwards 
voted for Hawkins, except two or three. After this 
notice, 20 pcrfons voted for Hawkins , and 16 for Spicers 
thefe numbers, with the two vote s before given to each 
of the candidates, making up the full number of 40. If 
the law be, that at the eleftion of corporate officers, the 
votes given for an incapable candidate, after notice of 
fuch incipacity, are to be confidered as thrown away, 
i. e., as if the voters had not given any vote at all 5 
then this will be a good election of Spicer ; unlefs the 
time when notice of his incapacity was given, namely, 
after two perfons had given their votes for each of the 
candidates, can be confidered as making any difference. 
The general proportion that votes given for a candidate, 
after notice of his being ineligible, are to be confidered 
the fame as if the perfons had not voted at all, is fupported 
by the cafes of The Queen v. Bofcawen , Eajler , 13 Anne, 
The King v. Withers , Eajler 8, G, 2. Taylor v. Mayor of 
Bath , M. 15 G. 2., all which are cited in Cowptr 537, 
in the King \ . Munday* In the fir ft, Bofcawen and Roberts, 
the two candidates had an equal number of votes ; but 
becaufe Bofcawen was incapable, the votes given for him 
were confidered as thrown away, and the other duly 
defied. In the fecond cafe, Withers had 5 votes out of 
I I ; and the other fir refufing to vote at all, the Court 
held Wither^ duly defied*, and that the fix who refufed 
to vote were virtually confenting to the deflion of 
Withers . In the third cafe, Taylor , Bigg , and King/ton , 
Were candidates : Bigg was objefied to as a difqualified 
perfon ; notwithflanding which, Bigg had 14 votes, 
Taylor 13, and Kingjlon only 1. There Lord Chief Juf- 
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tice Lee , at Nifi Prius % dire£ted the jury, that if they were 
fatisfied that the electors had notice of Bigg's want of 
qualification, they fhould find for the plaintiff; (that 
was 'Taylor , who had only 13 votes;) becaufe Bigg not 
being qualified was to be confidcred as a perfon not in 
elfe, and the voting for him a mere nullity. The jury 
found for the plaintiff: and the Court, on motion for a 
new trial, agreed with the law as laid down by Lord Chief 
Juftice Lee> and refufcd a new trial. And in Tie King 
v. Munday , in Cowper , and The King v. Ccr % in the 27th 
of the prcfent king, HiL Term, this dottrine was imt de- 
nied ; although the cafes then before the Court went off 
on other points. Is there -then any folid diftinclion 
between the cafes I have alluded to, as eftablifhing the 
general propofitiori, and the prcfent cafe, on account of 
the notice of the difqucilificjtion of Hawkins having been 
given after two perfons had voted ? Wc think ther? is 
not: th?re fldl remained 3 6 ptrfons to vote, of v/honi 
16 only voted for Spicer, and 20 for Hawkins: although 
vt- arc not prep.ud to fay, that if the notice had been 
gi\cn in a more advanced ftage of the poll, it would 
have made any difference, provided the number of votes 
given for Hawkins without notice of his incapacity had 
not been equal to thofe given for Spicer. Spicer hiving 
been thmfore in our opinion duly eletied into the office 
cf alderman, and having been fworn in before two of the 
aldermen, who have by the charter authority to admini- 
fler the oaths, the office was legally Jilltdup and enjoyed by 
him ; fur we know not of any other enjoyment of fuch 
efiice, except being duly elected, accepting the office, 
and being fworn in. Under thefe circumftances, we 
think the defendant Hawkins is excluded from the benefit 

of 
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of the indemnifying a£l of the 47th of the king, by the 
provifo contained in the 6th feflion; and that in confe- 
quence there mud on this fpecidl verdict be judgment for 
the crown. 
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The King agaivjl I he Inhabitants of Mirfield. ' lyf ' jj . 

July 5th. 


H. BEAUMONT appealed apninft: a rate for 
the relief of the pocr of the town (hip of Mir field, 
in the Weft Riding of TorkfAre for certain underwoods 
in that townfliip ; and the feflions quafhed the rate, 
and ftated fpceially, that the woods for which the ap- 
pellant was rated, are certain underwoods in Mirfeld , 
which are ufunlly h id and cut down once in 21 years 5 
and when fo fold and cut down produce ailual profit to 
the appellant, and not before. That thefe underwoods 
have not been cut down and fold for 10 years paft, but 
are now (landing to complete 2 1 years growth. That 
by an a£t of the 36th Geo. 3. for dividing and inclofing 
ibe commons within the parifh of Mirfirfd, it was 
enadted, that “ all woods within the faid parifh of or 
above 14 years growth fincethe laft falljfhall be titheable, 
and liable to the payment of tithes at the next fall there- 
of, but no longer : yet that all fuch woods fhall continue 
liable to rates and iifl’eflinents annually, in like manner as 
they have heretofore been, notwilhftanding any thing 
herein contained to the contrary.” And the Sefiions fub- 
mitted to this Court, Whether the woods are faleable 
undo woods within the meaning of the flat. 43 Eliz. c. 2. 
and liable to be rated every year , according to the annual 
average thereof, or only when cut down and fold , and 
therefore then only producing ailual profit. 


Saleable under - 
wloJs ai e rate- 
able annually to 
the itlief of the 
poor, within 
the conftrudtion 
of the rtat. 

43 Elm . e . 2. 
in proportion 
to their value, 
though they 
ihould happen 
not 10 be cut 
down more 
than once in 
ai years; and 
their annual 
value may be 
ertmuted, 
amongft other 
ways, accord- 
ing to the value 
they may be 
worth to rent 
for a leafe of 
the duration of 
their intended 
growth. 
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1808. Topping, Lambe, and Cbriftian , in fupport of the order 
ot felons, (after laying out of the cafe the private aft of 

agaitj } Parliament referred to, which it was admitted on all hands 

The Inhabitants ■ * t • ■ _ , 

of had no bearing upon the queftion,) contended that under- 

wooils cut periodically, as thefe are ftated to be, are not 
rateable within the words and meaning of the flat. 43 
, Eliz. c. 2. except iu the years when they are cut for fale, 
in which ftate only they can be darned “ faleable under- 
woods." In order to make any fpecies of property annually 
rateable, the property itfelf mult produce profit within 
the year ; though the aftual occupier need not derive 
that profit ; as if it be abforbed in his rent : and there* 
fore where a coal mine, becoming unprodu&ive, ceafed 
to be worked altogether ; though the occupier was ftill 
bound by his covenant to pay the rent referved ; it was 
held not to be rateable (a). If the legiflature had meant 
that underwoods in the progrefs of their growth fhould be 
rateable according to their average annual value, there 
would have been no occafion to introduce the word 
faleable, and fuch a confirmation will make it nugatory. 
But that word is fignificant, and was introduced from 
the neceflity of the cafe, which requires that the fubjeft 
fhould only be rateable when it is in a ftate capable of 
yielding profit to the occupier : faleable was ufed rather 
than fold t bccaufe the owner might chufe to ufe it for his 
own purpofes ; and it means when the underwood is in 
a fit ftate to be fold, according to the mode of hufbandry 
there ufed. Where underwoods are extenlive, a certain 
proportion is ufually cut every year, and no difficulty 
can occur in rating it : but where thpfe in the fame 
occupation are by the cuftom of the country cut at the 

(a) Rex v. 7bt label i taxis of Mtdwtrtb, 8 Eaft, 387 . 

end 
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end of a dated number of years* it would be extremely 
oppreffive to tax the adtual occupier for that which he 
may never enjoy. It would be hard that a tenant for 
life in poifcffion, who would be redrained from cutting 
before the proper time* (hould be obliged to pay rates for 
a property wholly unprodu&ive to him at the time* and 
which he might probably never enjoy. Till the under- 
woods are aftually cut, the occupier is not fumifhed 
with the means of paying the rate, which the law con- 
templates is to be levied out of the fubjeft-matter of it. 
He has no ability to pay, unlefs he chance to have other 
property. No diftrcfs could be levied upon the wood 
while danding. Befides, how can it be told befoiehand, 
whether any or what proportion of it will be cut before it 
has become timber, in which date it is not rateable at all. 
The owner is not obliged to decide beforehand. It will 
be equally difficult to afeertain what is the average annual 
value of property which is not to be fold for 20 years to 
come ; as it mud depend up n the date of the market 
at that time. In Rcwls v. Gel/ (a), Lord Mansfield con- 
fidcred the poor's rate as a perfonal charge by reafon of 
the annual profits out of the land. 

Holroyd contra. The legiflature meant that all vifiblc 
property from whence profit was derived at dated periods 
(hould contribute its proportion to the maintenance of the 
poor: amongd others, underwoods are exprefsly named \ 
and the introduftion of the word fiileable , importing, as 
applied to the fubjeft matter, that which is generally 
grown and adapted for fale according to the cudom of 
the country, might be in contradidin&ion to underwood 

M Ctwp. 45- 1 5, 
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cafually applied to the purpofes of the farm. The fub- 
je& matter is of annual growth, and is continually in- 
creafing in value ; and the average annual value of this, 
as of every other fpecies of produ£tive property, is eafily 
afcertainable, by calculating what it would be worth at 
the time, with a reftriction of cutting it till a certain 
period. And there is in fa£l an annual increafe of pro- 
fit if the owner chufe to avail himfelf of it: and it may 
be in general prefumed that he only fuffers it to continue 
its growth for feveral years more or lefs, beeaufe he find3 
that to be a more beneficial mode of enjoying it than by 
annual cuttings. In the mean time his ability is increafed 
by the increafe of its value. No inconvenience can 
enfue to tenants for terms of years ; for they will make 
their bargains with the owners of the inheritance accord- 
‘ ingly; and to thefe owners it muft be the fame thing. 
Nor will any injuftice be clone to tenants for lives, to 
whom this mode of rating may be as beneficial on the one 
hand, as burthenfeme on the other, and who muft take 
their eftatc cum onere : and with rcfpe£l to the parifli at 
large there can be no qiu.fi.ion that it muft be more be- 
neficial to have the burthen fJl as equally in every year 
as it can be. Whatever inconveniences there may be 
from this mode of rating arife unavoidably out of the 
fubje& matter. Com is an annual prudu£t, and is in 
fa£t only productive when cut down ; and yet if a rate 
were made weekly or monthly, as it may be, the occu- 
pier muft be rated for his corn field prorata; and it 
would be no anfwer to fay that it had not as yet produced 
him any profit, or that he fiiould give up the occupation 
of it before harveft. Then what difference is there in 
principle between the cafe of corn and underwood. 


Lord 
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Lord Ellenbouough C. J. In general the owners 
of this kind of property are in the habit of cutting certain 
propoitions of it every year : but where the extent of it 
is too fmall to adopt this courle, there may be a difficulty 
in rating it annually. There is great difficulty however 
on the other hand in attaining any thing like equality by 
adopting a different mode of rating : for if the property 
is only to be rated when it is cut once in 31 years; initead 
of its quota of the rate contributing equally through 
the whole period, it throws a glut into the fund in that 
one year, and is burrcii all the reft of the period: and 
if the owner has other property in the parifh, he will 
pay fo much lefs for that in the fame year when his 
ability is increafed. However as it is a cafe of extenfive 
confequence we will conCder further of it. Near the end 
of the term his Lordffiip delivered the opinion of the 
Court. 

This was an appeal againft a poor rate for the parifh 
of Aiirjield, in which the appellant, Henry Ben urn on t Efq., 
was rated for fome underwoods. The underwoods were 
fuch an are ufually cut down once in 21 years, and in 
the year they are cut they produce profit, but in other 
years they are flated as producing none. At the time 
of the rate they were of 10 years (landing. The feffions 
thought them not rateable, and therefore quafhed the 
rate; but fubmitted the queftion to this court, whether 
they were liable to be ruud every year, according to the 
annual average value thereof; or whether they ihouM 
be rated then only when they are cut down and produce 
aftual profit. Am ng the fevernl deferiptions of pci fens 
whom the flatute 43 Eliz. c . 2. makes rateable the oc- 
cupier of faleable underwoods is one: and the queftion is, 
whether they can be deemed faieMe underwoods, except 
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The Kino a ^ e ^as not a vcr y P rec ^ c definite meaning : it may mean 
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or deftined for fale, in contradiftin&ion to fuch as are 

to fupply the land with eftovers for fuel and the other pur* 
pofes of the eftate. In the former of thefe cafes, they 
Would only be rateable in the year in which they are cut : 
in the latter, they would be rateable at all times : and we 
think, after full confideration of the fubjeft, that the 
latter is the proper meaning. If they are rateable at all 
times, they will contribute, according to their value, in 
exafi proportion with the reft of the property in the pa- 
rilh : but if they are rateable in that year only in which 
they are Cut, the fum they will have to contribute may 
materially vary, according to the proportion their value 
bears in that year to the rateable property of the reft of 
the parifh, and may be much greater or much lefs than 
the aggregate fum it would pay if it were rateable at all 
times. Suppofe the underwoods in the year they are 
cut would produce a clear 1000/. \ that the fum to be 
xaifed in the parilh communibus annis is 100 and that 
the annual value of the rell of the property in the pariih 
is 980/. : if the underwoods b? rated at 20/. a year, 
Which maybe the rent they would produce upon a 21 
years leafe, the rates would amount to 2/. in the pound, 
and the underwoods would contribute annually 40/. If 
they were rated only in the year they were cut, a /hilling 
rate would then be fufficient, and they would contribute 
rather more than 50/. So far tl.ere would be no injuf- 
tice. But fuppofe the reft of the pariih to be worth 
io,ooo/. 9 the underwoods would, fuppofing them as 
before to be rated at 20 /., contribute annually about 

4M 
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4**5 whereas if rated in the year of cutting, they would 1808. 
contribute in the proportion which 1000/. bears to — — • 

io,oooA that is the 1 ith part of the whole rate of 100/. agabifi 
which in money is y/. and a fra£Uon. As 50/. then lheln ^ ltaftli 
is only 25 times 40/. and 9/. is 45 times 4X., thedifpro- 
portion in the two cafes put is obvious, and the difference 
to all parties, whether the rating be annual, or in the 
cutting year only, confulerable. Again, fuppofe the 
annual value of the parifh 6cco/., and the annual fum 
to be raifed dill 100/., the rates will be 4 d. in the pound, 
and the underwoods will pay annually 6s. 81/. upon their 
fame fuppoftd annual value of 2c/., whereas if they paid 
in the cutting year only, they would pay 14/. 5/. tid. 
which is above 42 times 6s. %d. Put the annual value of 
the parifh at 500/.; the rates to raife 100/. muft be 4/. 
in the pound ; but in the cutting year they would only 
be is. 4 d~ The underwoods would contribute in ordi- 
nary years, upon the lad mentioned afTumption of the 


annual v*lue of the rateable property in the parifh, 4/. 
annually ; wlureas in the cutting year they would con- 
tribute little ltfs than 20 times that fum, viz. 75/. It is 
hardly neceffiry to dale thot a mode of rating which 
might produce fuch differences to the owner of thisde- 
feription of property, and to the parifh, if he contributed 
only in the cutting year, cannot be the true rule; and 
the only other rul*. is a conftant contribution, which will 
at all times fall eqinlly upon this and every other fpecies 
of property. The objection to this, in argument, is, that 
the property ought not to be rated until the produce of 


ir h is been fevered from the land, and until it has fup- 
) lied the occupier with the means of paying. But we 
are of opinion that it is not neccffary that any of the pro- 
fits fliould have been aflonlly reaped or taken from the 
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property during the period for which the rate is made ; 
but that the property is at all times rateable according to 
the improvement in its value, or in the rent which might 
fairly be cxpe&ed from it. Inftances continually occur 
in which the occupier is rated, though he has derived 
no profit during the period for which the rate is made* 
A new tenant upon an arable farm reaps none of the 
produce till the autumn after his tenancy commenced, 
and yet he muft pay up to that autumn according to the 
rent or value of the eftate. He muft pay before hand 
for the future probable produce. His farm is conftantly 
in a progreflive (late towards producing profit ; and he 
pays for that ptogrefs. So underwoods are annually 
improving in value, and the rates the occupier pays are 
for that improvement. This may poffibly be hard upon 
tenants for life ; but if the law have thrown this burthen 
upon the property, they take it with that burthen. We 
think, for the rcafons we have mentioned, that the law 
has fo thrown it ; that the property is at all times liable 
to be rated whenever rates are made ; and confequently 
that the order of feflions ought to be quaflied, and the 
rate confirmed. 
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Robinson againjl Lewis, 


WednefJa jr, 
July 6th. 


'J'HE Plaintiff declared in affumpfit for money paid, laid Where notice 

out and expended by him for the defendant's ufe, and and rebuilding 11 

on the other money counts. The defendant pleaded the was given uw!«r 

general iffue, and paid 76/. 2 s. into court. And at the 

trial before Lord Ellenborough C. J. at the fitting6, a verdi£t *• 7 8 *r - an( * th * 

was found for the plaintiff for 1 94/. 14/. 2 a. beyond the adjoining houfe, 
... r 1 • n 1 .. - . who was under 

money paid into court, lubjedt to the opinion of the covenant to 

Court on the following cafe. The plaintiff was tenant to u 1 ^ccirftry^S 

the defendant of a freehold meffuage in Little Queen to^o^up^is 

Street^ Lincoln's Inn Fields , and held the fame by leafe houfc » and to 

* pull down and 

dated the toth of February 1 7 8 r a from T. Lewis . father rc P| accthc 

y ^ # 9 wainfcot and 

of the defendant, to one J . Savage^ for 31 years, at the P 3 ?' 1 ?"? , of ,f » 

J 0 J J 9 inftead of lcav- 

yearly rent of 36/. : in which Savage covenanted to re- inKfachex- 

. ptnccs to be 

pair the premifes during the term, with all manner of incuircdand 

. pnid hy the 

needful and neceffary reparations and amendments what- owner of the 

foever ; (cafualties by fire only excepted). The grantor notlcr^in'tho 

died in 1803, and the reverfion descended to the defend- f^bedbyThe 

ant. And Savage , on the 1 2th of February 1794, afligned ^d* n p a y-|,g" 

his interrft to the plaintiff, who entered, and is now pof- f ,,e fameto , 

1 1 him upon de- 

feffed under the faid leafe. On the 2 ill of June 1804. ,T ? an<l > ern - 

J T ployed work- 

the plaintiff was ferved with the following notice, on men <> f, » s 

behalf of the occupier of the adjoining houfe, which works"*™?^ 

was in a ruinous ftate, viz. €t To the landlord, head P aid fbtm 

the fames held 

owner or occupier, or whom elfe it may concern, of the lll3t hc couW 
r 1 * 9 not recover over 

agaiuft his land- 
lord fuch cxpences incurred by his own orders, and paid for by him in the firft inftanci: 
all the powti* and authorities given hy the aft in refpeft to any works to be done* 
being giv(.n to the owner of the houfe intended to be pulled down and rebuilt ; and tho 
landlord of the adjoining heul'c being only liable by the aft to rcimburfe his tenant 
money paid by him to the other owner for fuch woik$ as are authorized to be done by 
fuch other owner in rtfpeft of fuch adjoining houfe, 

0^2 houfe 
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1808. houfe and premifcs, fituate and being No. 29, Little 

" r Queen Street , Lincolns Inn Fields : pleafe to take notice, 

Robinson 

agatnji that I fliall fell the materials of the houfe and premifcs 
No. 28, & c. on the 25th of June 1804, and the fame 
* will be begun to be pulled down on the 26th of June 

1804 : therefore you will plcafc to lliore up or otherwife 
fecure your premifes, that no damage may enfur, t) pre- 
vent any fuit at law or in equity. (Signed) T. Ellis , 
2 1 ft of June (804.” The plaintiff immediately ftrved a 

4 copy thereof on the defendant. The adjoining noufc 

was agreeable to fuch notice taken down, and the party 
wall being found ruinous, the plaintiff was regularly 
ferved with the notices required under the adl ; 4 Geo. 3. 
c. 78., which he from time to time communicated to the 
defendant : and no notice being taken thereof, four fur- 
veyors were regularly appointed under the acl, and the 
party-wall was duly condemned by them as ruinous $ 
and they certified the fame under their hands on the 2 iff 
of March 1805 ; and that the party-wall ought to be taken 
down and rebuilt. And this certificate was filed by the 
clerk of the peace for the county of Middlefex on the 22(1 
of. March 1005. The plaintiff was regularly ferved 
with this condemnation on t lye date of it ; and 011 the 
fame day fent a copy thereof to the defendant, who dc- 
, dined to take any part in the bufinefs, conceiving himfelf 

not liable to the expence ( a ). The wall w.:s in confequuice 
pulled down and rebuilt by T. Wilfon , the then proprie- 
tor of the adjoining houfe, and on the 28th of December 

1805 the plaintiff was regularly ferved with the follow- 
ing eftimate, accompanied with a demand of payment 
on pain of legal meafures to enforce it. 

(a) The defendant, it was laid, was a middleman, whole term had not 
imny years to run# 


Mr. 
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Mr. Geo . Rob'wfoti % Dr. to T. Wilfon . 

For the half of the north party wall and chimneys to his 
houfe in Little Qtiten Street . 

5 rods, 75 feet, reduced brick at 14/. ,£*73 1 7^- 2 d. 

19 feet run pi. untile creating at 3^. - 049 

6 chimney pots and plaiutile Haunches^/, fid. 2 5 o 

19 double loads ruboifh carted away, 5 s. fid. 5 ' 4 6 

Paid dill riel fuiveyor his fee - 1 1 o 


1808. 

Robinson 

againfi 

Lewis. 


Contra Cr. 

4 rods old brick work, cox. 


Meafured November 1805. 


£•'* 12 5 

IOOO 

C-l 2 12 5 
Edw. Aiawley. 


The plaintiff pn id Wilfon 70/. ys. fid. to which the 
bill was reduced by a furveyor, and alfo 5/. izr. fid. for 
the fm veyor’s charge : which feveral fums were regu- 
larly afeertained in purfuance of the faid atf, and which 
money the defendant has paid into court. Upon the 
occafion of pulling down the party wall, it became ne- 
ceffary to (here up the plaintiff’s houfr, and to pull down, 
rebuild, and reinftate fome of the wainfeots and partitions 
therein, which were done by the diredion of the plaintiff, 
and not by Wilfon or his workmen : and the plaintiff, to 
avoid being fued by the workmen he had fo employed, 
paid for the fame the further fum of 194/. 14/. id. y be- 
yond what is paid into court, which were reafotmble charges 
of fo fhoreing up the houfe, and pulling down and rein- 
llating the wainfeots and partitions ; but the lame was 
never fubmitted to the furveyorsor to any other, nor was any 
account thereof ever taken by the builder of the faid wall, 
qr left by him at the plaintiff’s or defendant's houfe g 
<^3 but 
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l8o&. but the fame were before this a£tion was commenced 

" communicated by the plaintiff to, and demanded of the 

defendant, with on offer to have them examined 5 but 
Li*!*. the ^fondant, conceiving himfelf not liable, declined any 
interference in the bufinefs. That the money paid into 
' Court is the amount of the reduced eftirr.ute to 70/. 9/. 

6 d and the 5/. 12/. 6J. the furveyor’s charge, and the 
verdi£t is found for ihe 194/. 14/. 2 d* the extra expences 
above mentioned. 7 'hc qu^flion for the opinion of the 
Court was, whether the plaintiff were entitled to recover 
the 194/. 4 s. 2 d. the expences fo paid by him for iinring 
up the houfe occupied by him, and pulling down and 
reinftating the wainfeots and partitions. If he were, 
the vcrdifl was to (land : if not, a verdift was to be 
entered for the defendant. 

The ft. 14^.3.^. 78./ 38. provides, that every owner of 
a houfe who /hall think it neceffary topull down and rebuild 
any party-wall, in cafe the owner of the adjoining houfe 
will not agree touching the fame, (hall givfc 3 months’ no- 
tice in writing to the owner if known, or otherwife to the 
occupier of fuch adjoining houfe, of fuch his intention, 
by delivering a copy of fuch notice, &c. (in which notice 
is given of the intention of havipg the party-wall furvey- 
ed, naming his furveyors, and the lime of attendance, 
and requiring the other owner to appoint two other fur- 
veyors to meet them at the appointed time and place to 
certify the ftate and condition of the party-wall &c.)*, and 
that every fuch owner or occupier of the adjoining houfe 
fliall appoint two furveyors to meet the other furveyors 
to view and certify, &c.j or in default of fuch nomina- 
tion, the party giving the notice ihall name two other 

furveyors 
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furveyors to meet thofe named in the notice, who are to i 8 o 8 * 
meet, view, and certify %e fame to thejultices at the RoBINiOJI 
quarter feflions, 5cc. And if the majority of the furvey- 
ors certify that the party-wall ought to be repaired or 
pulled down, a copy of their certificate is to be delivered 
to the owner or occupier of the adjoining houfe, and filed 
with the clerk of the peace : and an appeal is given to 
fuch owner, &c. And if there be no appeal, or the cer- 
tificate be confirmed on appeal, the party giving the notice 
may, in 14 days after delivering a copy of fuch certificate 
as therein mentioned, pull down and rebuild the party 
wall, and enter the adjoining houfe, and remove ihe 
waitlfcot, furniture, &c., and fhore up the houfe, and 
rebuild the party- wall, &c. And feftion 41 direfts 
how the expences of the party fo rebuilding are to be re- 
imburfed by the owner of the adjoining houfe • and par- 
ticularly that the owner or occupier of the adjoining houfe 
(hall, together with a proportional part of the expence 
of building the party-wall, “ alfo pay a proportional part 
" of all other expences which fhall be necefTiry to the 
<c pulling down fihe old party-wall, &c. ; and the whole 
ts of all the reafonable expences of (boring up fuch ad- 
€{ joining houfe, and of removing any goods, furniture, 
u or other things, and of pulling down any wainfeot or 
u partition, and alfo all coils, if any, award' d by the 
« feflions, &c.” It then directs, that within ten days 
&c. after fuch party-wall (hall be fo built, fuch firft 
builder (hall leave at fuch adjoining houfe.a true account in 
writing of fo much thereof for which the owner of fuch 
adjoining houfe (hall be liable to pay, and alfo an account 
of fuch other expences and cofts ; u whereupon it (hail 
be lawful for the tenant or occupier of fuch adjoining 
Qjt “ building 
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l8o3. #< building to pay fuch proportional part as aforefaid to 

fuch firft builder, and alfo for Jhoring fuch adjoining 
t( building, and for all fuch other expcnces as are herein 
L»wi*. tt b e p ore direftgd to be paid by the owner of fuch adjoin- 
“ ing building, and to deduft the fame out of his rent, 
** &c., until he (hall be reimburfedd* And if the ex- 
pences be not paid within 21 days after demand, a re- 
medy is given againft the owner by action of debt, or on 
the cafe. 


The cafe was argued in laft Michaelmas term by Hot- 
royd for the plaintiff, and Wigley for the defendant; when 
it was infilled for the defendant, that the tenant, being 
bound by his covenant to make all repairs, cquld recover 
nothing againft his landlord, except that which he had 
been compelled to pay under the exprefs provifions of 
the aft above mentioned ; and that the courfe there 
pointed out not having been purfued here, but the plain- 
tiff having voluntarily incurred the expences fought to be 
recovered, he had no remedy over againft his landlord. 

On the other hand, it was contended for the plaintiff, 
that as he would have been protefted by the aft in paying 
to the firft builder the expences of fhoring up and pulling 
down and reinftating the waiijicot and partitions, which 
are found to have been neceffarily incurred, if the fame 
had been firft paid, and afterwards demanded, by fuch 
firft builder of him, the tenant; it could not make any 
difference as to his remedy over againft his landlord, that 
he had paid thefe expences himfclf in the firft inftance. 
That the inconvenience to a l M ffee would be very great if 
he were obliged to entruft the workmen employed by the 
owner of the next houfe, to enter his premifes and re- 
move 
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move all his furniture and (lock in tride, inftead of hav- 1 808. 
ing it done by perfons employed by himfelf, when the Vimsok 

nece/Jity of doing it at all was impofed upon him by the ^ ain fi 

regulations of the acL That the at* only meant to give 
the power of doing thefe things to the owner of the 
houfe meant to be repaired, where the owner or tenant 
of the adjoining houfe would not take it upon himfelf. 

That all the expences neceflarily attendant upon the 
pulling down and replacing the party wall, fuch as the 
removing and replacing of the wainfcot and partitions* 
were alfo intended to be thrown on the landlord. As m 
Hyde v. Gognn and others (a), the hundred was held liable 
for furniture deftroyed by rioters in pulling down a 
houfe, as well as for the damage done to the houfe 
ilfclf, though the latter only b named in the ftatute 
1 G . 1. ft. 2. c. 5. f rt. And upon the conftrudion of 
the building aft, th e cafes of Southall v. Lea, 'Hunter (£), 

Beard more v. Fox (c) y Barrett v. T he Duke of Bedford (</), 
and Sangfler v. Birkhead (e), were referred to : and it 
was infilled, upon the authority of the latter, that the 
operation of the ftatute was not varied by a covenant for 
repairs on the part of the tenant. The cafe itood over 
for confideration till this term, when 

Lord Ellenborough C. J. delivered judgment. The 
money fought to be recovered in this action is the expence 
of fhoring up the plaintiff’s houfe, which work was done 
by a workman employed by the plaintiff for that purpofe, 
and the money paid by the plaintiff to fuch workman. This 
is an expence which properly belonged to the plaintiff, ex- 

fa) Dsugl. 699. (b) 3 Term Rep. 458. (*) 2 Term Rep • 224. 

{J) lb . 60a. (0 1 3 uf. & Pul/. 303/ 

cep* 
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1 808. cept fo far as the ftat. 14G.3. f.78. hat fiuftcd the burthen ; 

_ becaufe the plaintiff was tenant under covenant by the 

Robinson * * 

sgainfl terms of his leafe to repair uphold and fupport the de- 
mifed premifes : and the defendant) the landlord, is no 
further or otherwife liable to this expence than as the 
a ft of parliament has made him fo : the rule and man- 
ner of his liability mud therefore be found in the aft. 
Now the aft empowers the perfon at whofe expence a 
party-wall is rebuilt, in other words the owner of the 
houfe adjoined to his, purfuing the direftions, and giving 
the notices, pointed out therein, to (hore up the houfe 
and build the party-wall ; and after the expence has been 
afeertained by furveyorsin the manner pointed out by the 
aft, to leave a true account in writing at the adjoining 
houfe : whereupon the aft directs that it (hall be lawful 
for the tenant or occupier of the adjoining building or 
ground to pay one third, or fuch proportional part of 
building the wall as aforefaid, and alfo for (horing and 
fupporting fuch adjoining building, and fuch other ex- 
pences as are direfted to be paid by the owner, and to 
deduft the fame out of the rent which (hall become due 
from him to fuch owner under whom he holds the fame, 
until he (hall be reimburfed : atid in cafe the fame be not 
paid within 21 days next afteg/demand thereof, then that 
the fame may be recovered with full cods of fuit of fuch 
owner, by aftion of debt or on the cafe. All the powers 
and authorities given by this aft, in refpeft to any works 
to be done, are given to the owner of the houfe intended 
to be pulled down and rebuilt, and the money is to be 
paid by him ; and it is only in the event of the money 
for doing fuch works having been paid to him by the 
tenant, that fuch tenant can reimburfe himfelf as againft 
8 hit 
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his landlord. This being therefore an expence incurred 
by the tenant by his own a£k, and not in purfuance of the 
provifionsof the ftatute, cannot be recovered againft the 
defendant, his landlord. 

His Lordfliip added, that Mr. Juftice Lawrence , who 
fat in this Court when the cafe was argued, concurred in 
this opinion. 

Poftea to the defendant. 


The King againft Lucas and Another, 

'QAMPIER obtained a rule calling upon the lord 
and the Reward of the feveral manors of Filby in 
Norfolk to (hew caufe why a mandamus (hould not iffue, 
commanding them to permit Mr, Searle^ who claimed 
certain copyhold lands within thefe manors, to infpe£t 
the Court rolls and to take copies thereof. This was 
obtained upon an affidavit fetting forth Mr. Sear/e's claim 
as grandfon and heir at law of the copyholder Iaft feifed, 
who died in 1774, having fir ft devifed certain eftutes for 
life and in tail, which were fpent, with remainder to his 
daughter Mary in fee, whofeeldeft fon the prefent claim- 
ant was ; and which affidavit alfo Rated that application 
had been made to the lord and his Reward for leave to 
make the required infpection, which they had re- 
fufed. 

Park (hewed caufe on behalf of the lord, whofe father 
had purchafcd the premifes, of which he had been in 
pofleffion for fome years, and objetted to the right of the 

claimant 


«3f 


1808. 


Rob in som 
Liwi*. 


Wrdn?f(iay t 
July 6 til. 

One who has a 
pritna facie tirjs 
to a copyhold 
is entitled to 
inlpelt the 
court -rolls, and 
take copies of 
thtm, fo iar as 
relates to the 
copyhold 
claimed, 
though no 
caule he do 
pending lor 
it at the 
time. 
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claimant to infpeft the rolls, there being no caufc 
depending in which the title was involved s for which 
he cited The King v. Allgood (a), where a fnnilar applica- 
tion was denied on that ground. 

Lord Ellenborougm C. J. I do not know why there 
(hould be any caufe depending in order to found an ap- 
plication of this fort. This is not the impertinent intru- 
fion of a (tranger ; but the application of one who is 
clearly entitled to the copyhold, unlefs there be fome 
conveyance of it by thofe under whom he claims : he 
may therefore well require to fee whether there appears 
upon the rolls to be any fuch conveyance. 

The Court thereupon made the rule abfolute, fo far as 
related to the copyhold lands claimed. 


1808. 


The King 

itgainft 

Lucas 
and Another. 


(<0 7 Trrm Rep 74 
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Blewitt againjl Marsden. 

r jpO an a&ion againft the acceptor of a bill of exchange 
the defendant pleaded a (ham plea of judgments re- 
covered in the Court of Piepoudre in Bartholomew fair, 
which were framed in terms obvioufly denoting fic- 
titious proceedings ; and Park for the plaintiff in con- 
fequence applied for a rule to (hew caufe why 
the plaintiff (hould not be at liberty to fign interlo- 
cutory judgment in this cafe as for want of a plea, 
(treating it as a nullity ; it being palpably and upon 
the face of it a (ham plea,) and why the defendant's 
attorney (hould not pay the cods occafioned by the plea 
and of this motion. And on caufe (hewn by the 
AltorneyGeneral^\\t did not attempt to juftify what had 
been done, but endeavoured to excufe the pleader and 
the defendant’s attorm y, upon the ground of their having 
been mifled by an improper practice which had crept in 
of putting fucli (ham pleas upon the files of the Court. He 
obferved that it might be difficult to prevent altogether 
the pra&ice of putting in (ham pleas of judgments reco- 
vered in the ufual form ; and he would not difeufs the 
different merits of the refpedtiVe forms of pleading 
them. 

The Court faid that there might be occafions where they 
would not enter into any queftion as to the truth of a plea 
tf judgment recovered! pleaded in the ufual form, upon 
5 motion! 


1808. 


H'fJntfiai) 
Juiy 6th. 


Where a fliam 
plea was plead* 
cd of judgments 
recovered in the 
court of Pie- 
poudre in Bar* 
tb'i/omtw Fair, 
in terms pal- 
pably fictitious 
and out of the 
regular courier, 
the Court re- 
probated the 
pradtice, and 
fuffered the 
plaintiff to fign 
interlocutory 
judgment as for 
want of a plea, 
ar.ri made the 
lietcndjRt’s at- 
torney pay all 
the cefts occa- 
fioned by the 
pica, and the 
cofls of the rule 
for correcting 
iltc proceedings. 
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motion, but await the time for producing the roll when 
fuch a plea would be regularly difproved; but they 
exprefled great indignation againft the abufe which had 
grown up of late and wa9 continually increafing, of 
loading and degrading the rolls of the Court with (ham 
pleas of this nonfenfical nature, making them the vehicles 
of indecorous jetting ; by which it fometimes happened 
that the time of the Court, which ought to be better em- 
ployed, and was fufliciently engaged with the real bufinefs 
of the (tutors, was taken up in futile inveftigations of 
nice points which might arife on demurrer to fuch (ham 
pleas. And therefore in order efFeQually to put a (lop 
to this practice in future, they made the rules abfolute in 
this and feveral other caufes wherein the fame form of 
plea had been filed. 


END 01- TR1 NlYV T 
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MEMORANDA. 

Mr. Serjeant Hey wood was made a Welch Judge in 
March 1807. And in Hilary term lad John Balgtty Efq. 
of the Middle Temple received a fimilar appointment. 
And in the courfe of the long Vacation, after this term, 
Nathaniel Goodwin Clarhe Efq. of Lincoln's Inn was ap- 
pointed one of his Majefty’s counfcl learned in the law, 
and took his feat within the bar in the enfuing term. 




case; 

ARGUED and DETERMINED 

1808, 

IN THE J -- “ 

Court of KING’S BENCH, 


Michaelmas Term, 

in the Forty- ninth Year of the Reign of George III. 


John Lane and Anna Louisa his Wife, and Eli* 
zabeth IIoworth, Widow, agalnjl Walter 
Wilkins, Henry Allen, Tho. Davies, Mor- 
gan Walters, Clerk, and Frances his Wife, 
Richard Norman, and Mary-Ann his Wife, 
Jane IIoworth Graham, an Infant, (by 
Guardian,) and William Howorth Davies, 
an Infant, (by Guardian.) 


nhHE Lord Chancellor fent this cafe for the opinion 


1 


of the Judges of this Court. 


On 


A. y having tio 
ifluc, and be - 
ing tenant in 
tail under the 
will of Dr Gng 

with remainder to B . and C. for life, remainder to the heirs of their bodies for fuch effaces 
and in fuch proportions as they or the furvivor fhould appoint, and in default of 
fuch appointment, remainder to cbe heirs <*f the body of B., with remainders over j 
made his will, whereby, after deviling certain eftates to truftecs to fell arid apply the pur- 
chafe.money amongft different relations, and direfling them to fell all other his real effaces* 
and apply the money to fome of thofe relations ; ne gave 5/. a-piece to C. (who furvived 
A) and to D. the only child ot B and C., « in contention of t!ie ample provifion made 
ft for them after my deceafe by Dr. G . who has by his willdevifed to them certain effaces 
« ]n &•» nowin my poflWfion, which, though 1 would now legally difpofc of, I mean 
Voi. Xt fc full/ 
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1808. On the 26th of November 1773, the Ret. Dr. Griffith, 
" being feifed in fee of mefluages and lands in Retdnorjhire , 

agathfi by his will duly executed and attefted, devifed the fame 

Wilisins. tQ tru (j ccs f or $ 00 y Cars U p 0n the trufts therein men- 

tioned ; and fubjeft thereto he devifed the faid eflates to 
his coufm John Howorth for life ; and after his deceafe 
to the heir3 of the body of John Howorth ; and for de- 
fault of fuch iflue, then fubjed as aforefaid, to Edward 
Howorth, and his wife, the plaintiff Elizabeth Howorth, 
whole maiden name was Lane , for their lives and the 
ife of the furvivorj and after their deceafes, fubjed as 
aforefaid, to the ufe of the heirs of the body of Ed Ho - 
worth and his wife, for fuch edates, and in fuch parts, 
fliares, and proportions, and fubjed to fuch charges and 
limitations, as Edw . Howorth and his wife, by deed or 
Writing, duly executed in the prefence of three witneffes, 
ihould appoint ; and in default thereof, as the furvivor 
of them [Edw. Howorth and his wife) by will or any other 
deed or waiting, to be in like manner duly artefted, fliould 
appoint ; and in default of fuch appointment, to the ufo 


« fully to confttn to ihem, according to the intent of the faid will.** After thi3 A \ fuflfued a 
recovery, and declarer! the ufts» to himftlf loi life, remainder ro fuch pirfons ami io« fuch 
ufes as he by dttd, will, or codicil, to he ptopirly .united, Ihould appoint j and loi de- 
fault ol fuch appointment, to C. for hit*, remainder to ft for life, with remainder over in 
fee. After this he made a codicil, duly exeeutrd, w/trehy lie cujiimed his fa id will in 
?Ji relpefls not thereby altered j and alter miking fonx alterations in refpeft of othei pro- 
perry, lie declared fuch codicil to be p.irt of his faid w>l. 

Weld that C and D. took nothing under the will and codicil of A. in the property which 
had belonged to Dr. O. : for it did not appear that A intended by his will to devife the pro- 
perty in t|Uc(l.ou, hut rather to let it p its as u was deviftd by the will of Dr. G : and Ilia 
confirmation of his will by his codicil could not caiiy it further. 

Butivin if he had intended to extra fc a deviling powei by the will, accotd'.ng to the 
eftates ea ved out by Dr <7.’s will foi (*. and /)., yet he aftei wards . ltcnd that intent, and 
took a n \v eftaU in the piciiufcs by fuftering.a tecovery. the ufe s of which vveie different 
from tho „ of Dr. G ’s will ; refciving to himfrit a puivir of appuintmmt by deed, will, 
©r todici : and when he executed a codicil afterward-, confirming h {► will m all refpedts, 
except where alctred or itvoked hy his codicil, and then making fptciftc alterations as to 
other puts of his proj eity, witliout reference to his power or to the propLity in querti«»n ; 
(though fiuh reference be »ot cfn.ntially nrcefTuy 10 the cxecu ion ot a power, if it plainly 
appear that the party meant to execute it) nothing appeared to fhew that lie meant to 
execute the power by his codicil confirming his w/U generally, fuppofing it could take effect 
through the n.cdium of fuch a will. 
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of the heirs of the body of Edw . Howorth ; and for de- 
fault of fuch iflue, to the right heirs of Edw . Howorth . 
Dr. Griffiths died in 1774; on whofe death the devifee f 
John Howorth , entered upon the devifed premifes, and 
continued feifed thereof until his deatti. The devifee) 
Edw, Howorth % died in the lifetime of John Howorth , 
and without having joined with his wife in making any 
appointment purfuant to the will of Dr. Griffiths ; leaving 
the plaintiff,' Elizabeth > his widow, and four children by 
her, viz. Edward , Douglafs y and Emma % (all ft nee de- 
ceafed without iflue), and the plaintiff Anna Louifa Lane . 
On the 19th of November iSoo, after the death of Edw . 
Howorth y and his firll three named children, John Howorth 
made his will, duly executed and attefted, beginning, “This 
the laft will of me John Howorth 9 of Hay,” Sec. and he 
thereby devifed to IV. Wilkins and H. Alletiy ancL to the 
furvivor and his heirs, his mefluage, farm, and lands, 
&c. called Lumpadery , in the parifli of Lowes in the 
county of Radnor ; and aifo his dwelling-houfe in Hay % 
&c. (describing particular parcels) habendum to the truf- 
tees in truft, after his deceafe, to fell and difpofe of the 
pfcmiies, and lay out the purchafe- money, viz. the firft 
1 00c/. of it, in real or government fecurity, and apply 
the inter ft half-yearly for the ufe and benefit of his 
fifter Franus Davies , during her life, and in the mean- 
time out of the rents and profits of the devifed eflates, 
(which he charged with the fame) to pay his fifter 20/. 
half-yearly, &c. and he directed the remainder of the 
rents tfnd prufits to be divided and paid by his truftees 
amongft his nephew, Tko Davies t and his nieces, Frances 
the wife of the Rev. Morgan Waltersy and Mary Ann 
the wife of Captain Richard Norman , i-4th to each, and 
the other fourth to his nephew Wm. Davies and Mary 
R 2 his 
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his wife, and their children, in fuch manner as the truftees 
iliould think proper. And as to the fnrplus fale-money 
above the 1 00c/. to be laid oat for the benefit of fome of the 
above-named and certain other of his relations in certain 
proportions and frr fuch iuterefts, as were therein par- 
ticularly fpecificd. And then reciting that he had con- 
tra£ted with certain perfons for the purchafe of three 
dwelling-houfes in the town of Hay, with an orchard, 
&c. and was to complete the fame on the 2d of February 
next, on having a good tide made thereto \ he willed that 
in cafe the purchafe fiioula be completed during his life, 
the premiles fo contracted for (hould be fold by his 
truftees *, and he thereby directed them to fell and difpofe 
of the fame and all other his real cjlates , in fuch manner 
and at fuch time as he had therein before directed for the 
fale of his eftates mentioned in the former part of his 
will, and to pay and apply the money ariftng from the fale 
thereof to and amonpjl his ft id fever al nephews and nieces , 
(children of his lifter Frances Davies ), in fuch propor- 
tions and in fuch manner to all intents and purpofes as 
he had therein before directed in refpe£t of the money 
to arife from the file of the premifes firft therein devifed. 
And as to his perfonal eftate, after payment of his debts 
and funeral expences, he bequeathed as follows, viz. I 
** give to the widow of my lar£ brother Fdwd , . Haworth, 
u and to her daughter Mrs. Louifa Lane , 5/. each : and I 
u give them thefe /mail fums only , in confideration of the 
* ( ample provifion made for them after my deceafe by the late 
u Di\ Thomas Griffiths, who has by his will devifed to 
“ them certain efates in the county ^Radnor, now in my 
u pcjfjfion, and which , though 1 could now legally difpofe of, 
“ 1 mean fully to confirm to them according to the intent of 
“ the f«id will:* He then gave to his niece, Frances 

1 a Walters, 
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Walters , all his filver plate and plated goods, and to his 
godfon F, Allen , fou of the faid Henry Allen^ 5/. ; and the 
reft and refidue thereof he gave and bequeathed to the 
faid IV. Wilki/u and H. Allen y and the furvivor of them, 
his executors, in truft to be applied by them in like 
manner as he had before dire£t<;d as to the produce of 
his real ejlates when fold, and to go in aid thereof ; ap- 
pointing the faid W. II i/kins and H. Alien his executors. 
And the will ended thus : “ In witnefs whereof I have 
11 to this my laft will and tt (lament fet my hand and feal 
“ the 19th day of November 1800. John Howorth , (L.S.)” 
(with the fignature and atteilatiou of the fubferibing 
witnefles). 

By indentures of lenfe and rt*le*ff of the 20th and 
2 1 ft of March 180!, between John Howorth of the 
fir ft part, Henry Allen of the fecond, and Walter Wilkins 
of the third part j John Howorth conveyed and rcleafed 
the premifes fo dtvifc*.d by the will of I)r. Griffiths to the 
defendant H. Allen and his htirs, to enable him to become 
tenant to the praecipe, in order that a common recovery 
might be fuffered thereof, which fhould enure to the ufe 
of himfelf {John Howorth) for life, with remainder to 
the ufe of fpoh per Tons and for fuch ufc?, intents, and 
purpofe6, as he, by any detd or by his laft will in writing, 
or by any codicil thereto, 10 be properly actcfted. (liould 
limit, appoint, give, grant, or difpofe of the fame; and 
fqr want of fuch limitation, appointment, &c. or difpo- 
fition, to the ufe of Elizabeth Howorth for life, fubje£k to 
impeachment of wafte, with remainder to the ufe of the 
plaintiffs, John Lane and Anna Lowfa his wife, for their 
lives and the life of the furvivor, with remainders the 
ufe of W. Davies , Tbovias Davies , Frances Walters , the 
wife of the Rev. Morgan Walters , and Mary Ann Norman » 
(he wife of Richard Norman, all therein named, as tenants 
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in common in fee- In purfuance of thefe deeds a com- 
mon recovery of the premifes was duly fuffered in the 
Court of Great Seflions of the county of Radnor at the 
then Spring Seflions \ by the record whereof it appears 
tint the Great Seflions commenced on Monday the 23d 
of Alarch 1801, and that the writ of feifln was fued out 
returnable 011 Friday the 27111 ot the fame month, and 
that the fherifF returned the writ accordingly ; having by 
virtue of the fame writ caufed fe’fin to be delivered to 
Walter IFUkins on Thurfday the 26th of the Lme month. 

John iJoworth, on the 2jth of the fame month of March 
1 801, made and puklifhed the following codicil to his 
will, duly executed and attefted ; 44 A codicil to be 
44 added to, deemed and taken, as and for part of 
u the laft will of me John Haworth, of flay, See. dated 
41 in November laft paft. In the Gift place I confirm my 
44 fa id laft will in all refpecis, except where the fame 
44 (hall be altered or revoked by this codicil. Item, I 
44 give to tf'm. Proffer , fon of JVm. and Fliz. Prffcr, 
4 ‘ of Hay , &c. all that meflunge, &c. wherein Wm. 
41 Proffer the elder doth now dwell, &c. to hold to the 
44 faid Wrn . Proffer the younger, his heirs, &r. Item, l 
4 4 give unto Frances , wife of Morgan Wallers, of Hay , &c. 
41 her heirs and afligns, all my houfehold furniture, plate, 
44 &c. for her foie ufe, &c. In witnefs whereof I the faid 
44 John Haworth have to this codicil, which J declare part 
44 of my faid will , fet my hand and feul, this 25 th of March 
44 1801.** The teftator, John Howcrth % at the time of 
making the codicil, hid no real eftates except the eftates 
mentioned in his will. When John Iloworih fuffered the 
recovery, and made his faid codicil, the plaintiffs, John 
Lane and his wife, had been married fcveral years with- 
out having had iffue. John Howcrth died on the 29th of 

Alarch 1 



ra tub For+y-mnth Year op GEORGE III. 

March iSoi ; and thereupon the plaintiff, E/iz . Howorth , 
entered on the premifes, and foon afterwards executed a 
deed of appointment, conformable to the will of Dr. 
Griffiths , and thereby limited the premifes, after her own 
deceafe, to the plaintiff Anna Lotiifa Lam , and the heira 
of her body ; and the plaintiffs, having fuffered a reco- 
very of the premifes, exhibited their bill in Chancery 
againft the defendants, praying, among other things, to 
have the title deeds of the premifes delivered up to them. 
And, on the 8th of May 1807, k° rc * Chancellor or- 
dered this cafe to be dated, and the following queftion 
to be put for the opinion of the Court, viz. Whether the 
plaintiffs took any and what eftate in the premifes under 
the will and codicil of John Howorth ? 

The cafe was fird argued in lad Michaelmas term, and 
again in lad Trinity term ; the Court having dire&ed it 
to ftand over, upon an intimation that certain parts x>f 
the will, which were not dated in the cafe as dircdled by 
the Lord Chancellor to be dnt for the opinion of this 
Court, had been afterwards added byconfent of parties; 
until it was afeertained that his Lordfhip, upon fucli new 
datement of fadfs, entertained any doub f on which he 
was defirous of having the advice of this Court. And 
Lord Ellen borough C. J. faid, that the Court did not fit 
to anfwcr cafes which the parties thcmfelves chofe to 
bring b.fore them in this form for their opinion. And 
that very recently the Court of Common Pleas bad re- 
fund to hear a cafe argued before them which had been 
fent there by agreement between the parlies concerned^ 
without the defire of the Lord Chancellor. 
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Abbott , for the plaintiffs, contended that the plaintiffs 
took under the will and codicil of John I^oworth fucb 
R 4 efUte$ 
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1808, edates as they would have taken under the will of Dr# 

j an 7 STfto. Griffiths^ if J. Howorth had not fuffered a recovery 5 

*S*'rfl viz. that the plaintiff Elizabeth Howorth took an cftate 
Wilkins. 

* for life, with a power of appointing to the plaintiff Anna 
Louifa Lane t or in default of appointment, that A . L • 
Lane took in tail. Then, after obferving upon the date* 
of the feveral fa£ts and proceedings relating to or affefted 
by the recovery 5 as that the will of J, Howorth was of 
the 19th of November ifroo; the deeds to lead the ufvs 
of the recovery, of the 20th and 21ft of Manh 1801 ; 
the codicil, of the 25th of the fame month; that the 
Great Scilions, in which the recovery was fuffeted, com- 
menced on the 23d of the fame A-anh\ that the writ of 
feifin was returnable on the 27th, and the the riff' *s return 
that he had caufed feifin to be delivered on the 26th ; 
(which day was not material (a) \) on which fa£ls the re- 
covery mud be taken to be as of the ffrd day of the Great 
Seffions, according to Shelly' s cafe ( b ), and therefore 
prior to the Cedicii : though he obferved that the cafe 
fhould have dated the fird procefs, which was the writ 
of quod ei deforciat, before the codicil :) he argued the 
cafe, Fird, as if the recovery had been fuffered by John 
Howorth , without any declaration of its lifts ; fo as to 
have given him the fee. Then tli^ cafe would have dood 
thus — The tedator, John Howorth , having obtained, 
through the bounty of Dr. Griffiths^ fuch an edate as 
enabled him to obtain complete dominion over it by dif- 
fering a recovery, which, if he had not fuffered, the 
plaintiffs would take the edate ; being by fuch recovery 

(a) Good tight v. Rigby, * H. Blat. 46. and 5 Term Rep, 177. and vide 
Setoyn v. Sekujn, % Burr. 1131. The writ of feifin is never in faft exe- 
cuted 

W * hb 93 * 
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fcifed in fee, makes his will; whereby, after making pro- 1808 
yifion for feveral other rel itions, be gives to the plaintiffs, T 

Elizabeth and Anna Louifa , only 5/. each ; obferving that agt unft 
he does this becaufe of the ample ptovifion made for W 1 ** 1 ** 
•* them after my deeeafe by the late Dr. Griffiths^ who 
“ has by his will devifed to them certain eftates in the 
•• county of Radnor , now in my pofTeflion, and which, 
f 1 1 though I could now legally difpofe of 1 bican fully to con - 
u firm to them , according to the intent of the fiaid will/* 

The effect of that would be a devife to them of the fame 
eftates as were devifed by Dr. Griffiths' will, by reference 
to, and through the medium of, that will. It would 
then be like the cafe of Milford v. Smith , which is thus 
reported in 1 Salk . 225. A being feifed in fee, in confi- 
deration of marriage, covenanted to levy a fine to certain 
ufes; but no fine was levied. Then A. 9 reciting this 
deed, by his will “ devifes and confirms all eftates given 
u and granted to his fon in marriage, according to the 
4< deed.” And the Court, on a fpecial verdict, held that 
the will had reference to the deed, and pafied fuch lands 
and eftates as were intended to be conveyed by the deed 
and fine. If the word devife had been in the will, it 
could hardly have borne an argument ; but by the report 
of the fame cafe in 4 Mod . 13 1., which profefles to give 
the words of the will, they were " Item, I do ratify and 
“ make good/* &c.; in 1 Show . 350. they are u ratify and 
confirm •/* and in Comb . 195. the words are, <c I do hereby 
“ make good and confirm the eftates granted in marriage 
u for the ufe of my fon/* &c. Here, then, taking the 
recovery as fuffered prior to the codicil, and to the will as 
fpeaking from the date of the codicil, the word confirm fNvdx 
reference to Dr. Griffiths* will, is equivalent to the word 
devife , and (hews the intent of John Howorth >, the teftator, 

to 



2J0 


CASES in MICHAELMAS TERM 


1808. 

Lane 

again fl 

Wilkins* 


to be, that the plaintiffs fhould have by his will the fame 
eftates and interefls as they would have had under the 
will of Dr. Griffiths , fuppofing no recovery had been fuf- 
fertd : the codicil operating as a republication of the will 
in rtfpeft of every thing not thereby altered. Then, 
2dly, The declaration of the particular ufes of the re- 
covery will not differ the cafe from what it woiild have 
been if the ufe had been declaied merely to John Ho - 
•worth himfclf in fee. In fa& he was then feifed for life 
only, with a power of appointment by deed, will, cr 
codicil 1 and in default of fuch appointment, remainder 
to Elizabeth Hoiuorth for life ; remainder to John Lane 
and Anna Louifa his wife for their lives and the life of 
the furvivor ; with remainders over. And he had by 
his will devifed to thefe perfons the fame eftates and 
interns as they would have taken under Dr. Griffiths' 
will. The import then of John Hownr/h's will is this: 
“ Dr. Grffths meant to give you certain lands and for 
certain inrcrells fpecificd in his will. I have the power 
of preventing this ; and I have already done an act by 
which, if I do not make a change, you will derive a lefs 
intercit than Dr. Griffiths meant to give you : but I chufe 
you (hould have exadtly what he ^neant to give you ; and 
for that reafon I give you only nominal legacies. Take, 
therefore, fuch eftates and interefls as are expreffed in 
Dr. Griffiths' will.” This would operate as a good exe- 
cution of his power of appointment : and for this purpofe 
a precife and formal reference to the poweT is not necef- 
fary ; as was faiil by Lord Thu r low in Andrews v. iiw- 
mot{a) } and may be colledled from other cafes (< b ). 3dly, 

(a) 1 Bra. Coa/t* Rep. 303. 

{b") Vide Standen v. £ tandtn , 2 Vef- jun. 5S9. and Ualei ▼. Ma'gcrum, , 

3 ftf jua. 300. 

Con- 
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Confidcring the cafe, as it really is, that is, the will as 1808. 

having been made prior to the recovery, and the codicil i AS g 

afterwards, the codicil is a republication of the will, and again'* 
makes the latter fpeak after the recovery. This is now 
fully fettled, by Acherley v. Vernon (a), Doe v. Davy (£), 

Barnes v. Crowe (c), and Pigott v. Waller Ul). It will 
be objected, however, that by giving thiseffeft to the co- 
dicil, it will be attributing to the words of the will a dif- 
ferent meaning from that which they had when the will 
was made : but if the legal effeft of the codicil be to 
make the will fpeak from the date of the codicil, the mean- 
ing of the words muft be taken at that date. The inten- 
tion of the teftator mult in the firft place be fought for in 
the words he has ufed ; though it may be admitted that 
if it elfe where appear that the ordinary fenfe of the words 
does not exprefs the intention, another fenfe may be given 
to them. But that muft be fhewn clearly, otherwife the 
ordinary fenfe of the words muft prevail. It is clear 
however that the ordinary fenfe of them is not contrary 
to the true intention of the teftator, who certainly meant 
thtfe plaintiffs to take the fame eftates they would have 
had under Dr. Griffiths * will; though he inaccurately 
Hates in his will that he had then a legal power of dif- 
pofing of the property in queftion ; which he had not in 
him then; though he might acquire that power at any 
time by fuffering a recovery, as he afterwards did. Then 
the codicil made after the recovery, and confirming the 
will, muft be taken to have intentionally adopted the lan- 
guage of the will as applied to the then exifting (late of 
things, when he had acquired that power. [Z> Blanc J. 

May it not be argued that the teftator John Haworth did 

(i 0 Com. Rep, 3$ i. (/-) Cvup. i $8. 

(c) 4 lira. Cl'iVi. Cj/ 2. and l jurt. 4S6. ( d * 7 I'ef. }un m 9S. 

not 
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1808. not mean to difpofe of this property at all by his will, but 

- meant to leave it to pafs as it would do under the will of 

X»A m 

f Dr. Griffith /, fuppofing that he did not bar the entail, 
w j 1 £ c i l> a t that time he had not done ? There is the diffi- 
culty. Suppofe he had (aid in terms, “ Though I 
have the power by fuffering a recovery to difpofe of this 
property ; yet I do not mean to difpofe of it, but (hall let 
it pafs to thofe in remainder under Dr. Griffiths' will.” 
Lord Ellenborougb C. J. Suppofe he had only faid as to 
this eftate, “ I (hall leave it to go to the perfons to whom 
Dr. Griffiths has devifed it.”] The words ufed in the will 
are (tionger, when he fays that he “ means fully to con - 
firm it to them, according to the intent of the faid will 
for that is an adoption of the fame intent ; and a confir- 
mation of an eftate by one who has power to convey ope- 
rates as a grant of ii. Then when he afterwards confirmed 
his will by the codicil, he had the power which he befpre 
fuppofed himfelf to have. 

Owen , contra, afliiming for the purpofe of the argu- 
ment that the recoyery was complete before the date of 
the codicil, firft argued the queftion how far the codicil 
was a republication of the will, as to the property in 
difpute, in which the teftator had^acquired a new eftate 
fubfequent to the will. Down to the cafe of Ach- 
erley v. Vernon [a) the decifions had been uniform, as was 
faid by the Matter of the Rolls in Pigott v. Waller (b) t 
that after-purchafed lands could not pafs without an ac- 
tual republication of the will: but even in Acherley v. 
Vernon the Houfe of Lords did 1101 determine, that every 
codicil duly executed would republilh a will : but, as the 

(a) Cm . Rtp. 3S1. (£) 7 Vtj jun . n$. 

Mafter 
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Matter of the Rolls confidered, it is a quedion of intention 
upon the particular wording of the codicil in each cafe. 
The ground the Judges took in Acherley v. Vernon, as ap- 
pears from what Lord Hardwicke faid in Gib/on v. Ro- 
gers (a), was, that the words of the codicil referring to 
the words of the will, they were fo incorporated together 
that they neceflarily made but one inftrument. In Bctrnei 
v. Crowe (b) the Lords Commiflioners decided on the 
fame ground. It is fo dated by the Matter of the R0II9 
in Pigott v. Waller (e) : for the fird codicil was begun 
upon the lad flieet of the vgill, and continued to another 
(heet; and the fecond codicil duly atteded was begun 
upon the lad flieet of the fird. And there was this fur- 
ther circumdance, that the will aflumed to pafs all the 
eftates the tedator might die feifed or poflefled of : as it 
did alfo in Acherley v. Vernon . And finally his Honor 
determined Pigott v. Waller (which he admitted was not 
materially different from the prefenc as to the quedion of 
republication of the will) on the ground of an apparent 
intention in the tedator by his codicil, diredled to be an- 
nexed to his will and made part thereof, and referring to 
and altering it in part, to republilh his will. But in Lady 
Strathmore v. Bowes (</), (which has never been over- 
ruled, (though Lord Kenyon admitted that a codicil, con- 
firming a will of lands m general words, will pafs land 
purchafed in the interval ; yet he dates the quedion to be 
whether it were the intention of the devifor to pafs by 
that codicil any thing more than would have palfed by the 
will itfelf; and in that cafe the after-purchafed lands 
were held not to pafs, by reafon of the word faid (faid 
lands) in thie codicil, which confined it to the fame lands 
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(a) Ambl. 97. (4) 4 Bro. Ch. Caf. 2. and j Vej, jun. 4 86- 

(f) 7 Fefijun. xio. {d) 7 Ww Re/>. 487. 
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before given by the will. Then 2dly, taking the codicil 
to have been a republication of the will, the quedion is* 
whether upon the face of the two inftruments there ap- 
pears to have been any intention in the teftator to difpofe 
of this edate which he had not at the time of making the 
will, or to execute the power of appointment which he 
had at the time of making the codicil. It is admitted 
that John Howortb when he made his will had no power 
to difpofe* of the edate. He appears to have accurately 
knOA'n what property he had ; and he makes a didin£t 
dilpofuion of different parts of it. And after directing 
the file of certain edates by his trudees, and making a dif- 
pofition of different fums to different relations, he direfts 
his trudees to fell certain newly purchafed houfes c< and 
all other his real eftates" in fuch manner as he had before 
dire^ed for the benefit of his nephews and nieces. Then 
he gots on to date, that with rcfpe£t to the edates in the 
county of Radnor , then in his puffeflion under the will 
of Dr. Griffiths, 11 though I could now legally difpofe of 
«* them, I mean fully to confirm to them (the devifees in 
u remainder under Dr. Griffiths' will) according to the 
<f intent of the f*id will.** Then what is this in effeft 
but faying, u I know that I am tenant in tail of thefe 
edates, and that I might make them my own by differing 
a recovery; and that if I do no/ fuffer a recovery, you, 
the devifees in remainder under Dr. Griffiths' will, will 
take after me the edates which he has given you. And 
I hereby ftiewyou that by not making them my own and 
difpofing of them, you the devifees will not fucceed to 
them by any midake or inadvertence of mine; but be- 
caufe I purpofely forbear to differ a recovery of them 
and to make any diipofition of them; meaning that^ou 
fhall fucceed to them by my permiilion according to the 

intent 
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intent of his will.” This is no devi/e of the property ; but t8o8. 

a notification that he did not mean then to exercife the Lanb 

power of difpofition which he knew he might acquire by 
fufFering a recovery. But the teftator afterwards altered 
his intention 9 and did fuffer a recovery , and by the deed 
4o lead the ufes he aftually gives to the plaintiff Elizabeth 
Hcwerth and A . L. Lane mere life eftates, being lefs in- 
terefts than they would have taken under Dr. Griffiths' 
will ; with remainder over in fee to the nephews and 
nieces. But (till looking to the pofiibility of his again 
altering his mind, or having iffue of his own, the tefta- 
* tor referves to himfelf, after the limitation of his own life 
eftate, a power of appointment by deed, will, or codicil 
properly attefted. Then taking the codicil to be after the 
recovery fuffered, and to be a republication of the will, 
what more can it do than to bring the words of the will 
down to its own date, and to declare the intention of the 
teftator as it is to be collected from thofe words at that 
period, the fame as if it had reflated the will. The co- 
dicil does not affeci to exprefs any new intention of the 
teftator Tefpecling this property : it is a fimplc confirma- 
tion of his will in this refpe£t, and confequently a con- 
firmation of his intention at the time of making his will. 

And there is no cafe where a codieil republiftiing a will 
has been held to give a different fenfe to the words than 
what they would have borne at the time of making the 
will. In Milford v. Smith (a) the will which referred to 
the deed was only held to pafs fuch lands and for fuch 
eftates as were intended to be conveyed by the deed and 
fine : and if the teftator’s intention appeared to devife 
thofe eftates, it wa9 matter of indifference whether he 
nafned them exprefidy in the will, or by reference to the 


(«) Silk • 225. 


deed 



. 

1808. 


Lavf. 

agtut.fi 

Wilkins. 
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deed in which they were included. But here it appeals 
by the will that the teftator did not mean to devife thefc 
eftates, which he had not the power of deviling at that 
time, but to leave them to pafs by Dr. Griffiths 9 will ; and 
that intention was defeated by the recovery, which gave 
him a new eftate. But if the effeft of the republication 
of the will be to pafs any after-acquired property which is 
within the words of it, though not within the teftator’s 
intention at the time of the will ; the only words capable 
of palling this property are thofe whereby he directs his 
truftees to fell and difpofe of c * all otheY his real ejlnteS* 
&c. in the manner before direfted, and to pay and apply 
the money arifing from the fale amongft the defendants, 
his nephews and nieces there named. For at the time of 
executing the codicil thefe were his real eftates, though 
the words were ufed in the will in a different fenfe. 
3dly, As to the codicil and will being an execution of the 
power referved to John Howorth by the deed 5 although 
it be not neceffary that the inllrument executing a power 
ihould refer exprefsly to the power \ as in Standen Vi 
Standen (n), where one devifed all her eftates, and had 
none other to give but under the power 5 yet here the 
fame *obj eft ion applies as before ftated 5 it mull appear 
that the perfon having the powci'm^ant to pafs the eftate 
by his own aft, and not to leavfe it to pafs by the aft of 
another. The rule was laid down by Lord Thurlonv in 
Andrews v. Emmott ( b) t that if if a man difpofe of that 
over which he has a power, in fuch a manner that it is 
impofliblc to impute to him any other intention but that 
of executing the power, the aft done (hall be an execu- 
tion of tbe power. But the deftrine is not carried by 
iny cafe further than this.” Befides, here the words of 

(a) z VcJ. jvn, 5S9. (J) 2 2>i. Cb. Caf. 303. 

the 
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the power look to a will or codicil to be executed ; it is to 1808. 
appoint to the ufe of any perfon as he by deed or will, &c., ' ^ 

to be properly atteft td,Jbould limit or appoint. This could 
not be intended of a will then aQually made, and the dif- 
pofition of which, if any, was completely at variance with 
the deed referring the power. Then fuppofing the co^- 
cil to bring down to its date the words of the will, it could 
not give a new fenfe to them, nor to the words of the 
deed. But it is impnflible to impute to the u (Litor an 
intention to execute this power by his codicil, the utmoft 
operation of which can be to republifh the words cf the 
will. For when he made his w ill, it is clear that he did 
not mean to alter the difpofition of the property made by 
Dr. Griffith? will : but he afterwards altered his mind, 
and fuffered a recovery, referving to himfelf a life eftatc 
with a general powder of appointment. Then it muft be 
fuppofed that he meant by the codicil to fee up the will 
of Dr. Griffiths in order to give an eftate tail to Mrs. Lane , 
by which he would have defeated his own ifiutr, in cafe 
he had any ; and by which he would deftroy the opera- 
tion of the recovery and the deed to lead the ufes, w»hich 
he had but juft before executed. 4thly, If the will be 
fet up by the codicil, as deviling the property according 
to the limitations of Dr. Griffiths' will, the limitation to 
the plaintiffs will be after an indefinite failure of iifue of 
the teitator himfelf, and therefore void : for he cannot be 
taken to have devifed firft ;o himfelf in tail. 

Abbott % in reply, faid, that the reference to Dr. Grif- 
fiths 9 will muft be taken to be partial and not general, as 
giving only to the plaintiffs the eftates which they wouM 
have taken under that will. [Lord Ellenborcugh C. J. 

What words would you infert in carving out the eftates 
Vol* X. S that 
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that thefe feveral pcrfons would take, to make aneffc&uri 
republication of the will : you could not make the tefta- 

sgatnft tor jevife to himfelf ?] If the teftator had left a fon, he 
Wilkins* 

would have taken an e(late tail, with remainder in tail to 
the plaintiff Elizabeth , &c. [Bay ley J. Suppofing an 
elder fon of the teftator had died in the teftator’s life- 
time, leaving a fori *, then that fon would not have taken, 
if you fuppofe the teftator to have devifed to his cldeft 
Ion in tail, remainder to his fecond and other fons in tail.} 
In that event it would be neceffary, to effc&uate the in- 
tent, to introduce a remainder in tail to the fon of fuch 
eldcft fon. [Le Blanc J. The obje&ion to this conftruc- 
tion is that it introduces fo many diftinft limitations 
which are not to be found in Dr. Griffiths' will, to which 
the teftator referred.] If the teftator be taken as refer- 
ring to the whole of Dr. Griffiths' will, then fuch a con- 
ftru&ion muft be put upon it as would be confident 
with the whole of his intention, which was that all the 
iflue of the teftator himfclf and their ifl'ue fliould take 
eftates tail in fucctflion before the eflate went over: but 
it may alfo be taken to refer to fuch parts only of Dr. 
Griffiths' will as gave eftates to the plaintiffs. And in the 
event none of the difficulties fuggefted would arife. 
Then this conftruftion will not make the codicil give a 
different meaning to the words 6i the will than the tefta- 
tor intended at the time ; for he conceived that he had a 
power of difpofing of the property when he made his 
will, and therefore, however miftaken in that fadl, his 
intention was the fame at both times. [Lord Ellenbo - 
rough C. J. May he not have meant by the words he 
ufed, — €< I could have defeated Dr. Griffiths' will ; but 
I will not, you (hall take under it as he meant you to 
take; 9 ’ without executing any deviling power at all?} 

But 



in the Forty-ninth Year of GEORGE III. 


*50 


But then he confirms the will, which aflumes a deviling 
power. Then it is clear that he did not mean by the 
will to give this eflate to the defendants, by the devife of 
all other his real eftates to the truftees, &c. ; becaufe 
he gives the plaintiffs only 5/. each, in confequence of 
the ample provilion made for them by Dr. Griffiths * 
will. 


1808. 

Lank 

agsiinft 

Wilkins. 


Lord Ellenborough C. J. The queftion will turn 
very much upon the intention of teftator j we will certify 
cur opinion. 

The following certificate was afterwards fent : 

This cafe has been argued before us by counfel : we 
have confidered it, and are of opinion that the plaintiffs 
did not take any eftare in the premifes under the fanl 
will and codicil of the faid John Haworth . 

Elt.enborougu. 

N. Grose. 

S. Lk Blang. 

John Bayley. 


Soane againjl Ireland and Others. 


‘TufUdy, 
Ncv. $(h. 


I N an a£l»on for a falfe return to a mandamus for ap- An allegation m 

. . . * a declaration 

pointing a fexton, the fecond count Rated that T. S. that one was 
Champneys was feifed in fee of the manor of J Froome Stl^ of andTi^r 
1 wood , with the appurtenances, and that he and all thofe *ftate°i!e 
whofe eflate he has, and at the feveral times hereinafter h,lS In ,he /? y 

manor have im- 
nttmorially ap- 
pointed a fexton cf the pariffi of F. f is fuftained by proof of his feifin of a quondam 
manor, which had ccafed Co be a legal manor for deleft of freehold tenants* and exilled 
now only hy icputation. 


s 3 


men- 
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1808. 


So A n r. 
flgavji 

IftlLAM) 


mentioned, had in the fa id manor, with the appurtenances, 
for the time being, from time immemorial have had exer- 
cifed and enjoyed, and been ufed and ought of right to 
have, Sec. the privilege and right of appointing a fexton 
of the parifli of Frootne Selwocd when the office was and 
fliould be vacant. It then (fated the vacancy of the 
office, at a certain rime, and that T. S. Champmys duly 
appointed the plaintiff to it ; and that the defendant Ire- 
land being then the vicar, and the other defendants the 
churchwardens of the parifli, had notice of fuch ap- 
pointment, and ought to have admitted the plaintiff to 
the office, but had refufed to do fo ; in confequence of 
which the mandamu3 iffued to them; to which they had 
returned that the plaintiff was not duly appointed to it in 
manner and form as (fated : and for this falfe return the 
a&ion was brought. The evidence at the trial at Wells 
was that Ftoorne Selwocd) which was once a legal manor, 
had ccafcd to be fo for fome period before the vacancy in 
queftion, for want of any freehold tenants: though in 
all other refpe&s Mr. Champntys right was proved as laid. 
Cut for this objection it was urged that the plaintiff 
ought to be nonfuited ; his right to the appointment 
being laid as appurtenant to his alleged feifin of a manor, 
which had no longer any legal exiftence: but Bayley J. 
over-ruled the objedion, aad tfie plaintiff recovered. 
And now 


Pell Serjt. moved for a new trial, upon the defefl of 
evidence to fuflain the allegation of Mr. Champncys feifin 
of the manor insight of which the prefviiptive privilege 
was claimed But by 


Lord 
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Lord Ellenboaough C. J. If Froome Schvood were x8o8. 

once a manor) as it appeared, this preferiptive right ' 

SO A N B 

would dill belong to it, though other mam rial rights, agaixfi 
fuch as that of holding courts for want of freehold te- I,KL 
nants, might be gone and fevered from it. It would dill 
be a manor by reputation fe; this purpofc, which will 
fatisfy the allegation ; and it was not neceflary to prove 
it a continuing manor for all purpofes. 

Per Curiam % Rule refufed ( a ). 


(a) Vide Sir Af»y/e Fimb's cafe, 6 R.x 64. and Rex v. The Fijhzp oj 
defter , per If ii C. J. M/.. 661, a 


Denn, on the Demife of Brung, Clerk, againji 
Rawlins. 


I\u'V. y til. 


r J^HIS was another ejettment brought to recover other Tenant in rail 
lands upon the lame title as was dated in the former an ancient icnc 
cafe reported, of Roe d. Bntne v. Prideaux (a). The de- 
fendant claimed under a defective leafe made by the lad in 

J undci a void 


tenant for life under the power there dated ; which leafe 
referved the ancient yearly rent of 1 /. i8j. 6rf., and a he- 
riot, or i /. Ji. in lieu of it ; and this rent had been re- 
ceived by the leflbr of the plaintiff, the fird tenant in tail 
under the fettlemcnt, from 1795, when the lad tenant for 
life died, up to Michaelmas 1805 j the rack rent value of 


Kafc g? anted by 
unant Ur life 
uniLr a power, 
the ra.k lent 
value 01 winch 
was 3 c/. a-) ear, 
cannot in.unuin 
an cjeftmcni, 
laying iiib de- 
mi ft, at kad, 
on a prior day, 


the piemifcs being 30/. a year. This ejedtment was ^ l, j 0 ^ 
brought in 1806, and the demife laid after the lad receipt notice to quit, 

. lo 10 make 

of rent, but before the ejectment brought : but no notice u m a trdpairer, 
to quit of any kind had been given. Wherefore it w.is cognitilln of a 

law 1 ul polfcf. 

fion either in rhe relation of tenant, or at lcart at continuing by fufferance uli notice. 


(«) Ante, 158. 

S 3 


objected 
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1808. 

Denk 

dem. Bruns 

againft 

Rawuk$. 


objeQed at the trials that the receipt of this ancient re~ 
fervcd -rent by the tenant in tail was a recognition of the 
defendant’s holding under a tenancy of fome fort; if not 
as tenant from year to year, at lead as tenant at will ; and 
that the tenancy could not be determined, fo as to make 
the defendant a trefpafler at the time of the eje&ment 
brought, without notice. And the defendant’s counfel 
put his cafe to the jury on that ground. And Bayley J. 
before whom the caufe was tried at the lad affizes at 
Bodmin i left the quedion to the jury, whether by thisreceipt 
of the old rent the leflor did not agree that the defend- 
ant fhould continue in pofleflion until he received forne 
notice to quit, fo as to legalize his pofleflion in the mean 
time, and prevent his being treated as a trefpafler at the 
time of the ejeftment brought : the learned Judge ob- 
ferving that the demife was laid ori the id of January 
1806, which was before the delivery of the declaration; 
in anfwer to an argument urged by the counfe) for the 
ltflor of the plaintiff, that taking the defendant to be a 
tenant at will, (which he had denied; contending that 
there was no tenancy at all fubfiding between thefe par- 
ties;) the bringing of the eje&ment was a determination 
of that will. And the jury having found for the de- 
fendant, 


Lens Serjt. now moved for a new trial on the ground 
' that there was no evidence to be left to the jury of any 

tenancy at all fubfiding which it required any notice 
to determine before the bringing of the eje£hnent; the 
receipt of the old conventionary rent of 1/. 18/. 6d. being 
clearly referable to the void leafe under the power, which 
had been determined not to be binding on the tenant in 
tail $ and the great difparity between that and the fair rack 

Tent 
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rent of 30/. furnifhing no ground for prefiTming a con- 
trail of any kind between the parties for the defendant to 
hold as tenant on the terms of the void lejfe. And he 
referred to the cafe of Right v. Bmvden(a) as in point ; 
the only difference being that that was a e.ife of copyhold, 
but the principle was the fame. He further urged the 
difficulty, that if the receipt of the old rent were to be 
confidered as any evidence of a contrail that the defend- 
ant fhould hold as a tenant at all, as the doilrine of mo- 
dern times had been, that what was formerly a tenancy at 
will was now to be confidered as a tenancy from year to 
year, it might be contended that he was entitled to the 
regular notice to quit : but the Court having decided 
againft that in the late cafe, it feemed to follow that no 
notice was neceffary ; becaufe the relation of landlord and 
tenant did not in fail fublift, and could not be implied 
from this evidence from the manifeil improbability of any 
contrail upon fuch terms. 

Le Blanc J. nlked from what time before the c jeit- 
nient brought it could be faid that the defendant became 
a trefpaffer ? And Bayley J. having ftated as before men- 
tioned the manner in which the queilion had been left to 
the jury; the Court after fome hefitation granted a rule 
to (hew caufe, &c. Bur, on a fubfequent day in the term, 
Dampier y who was alfo of counfcl for the plaintiff, in- 
form! d the Court that Mr. Serjt. Lens aud himfelf had 
confidered more fully of the queftion, and were fatisfied 
that they could not fupport the rule, and therefore moved 
that it might be difeharged ; which was ordered accord- 
ingly. 

( s ) 3 260. 

S 4 


atfj 

1808. 


Deni* 

dcm. Bruns 
againft 
Rawlins. 
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1808. 


Jl'.tof.Uy, 

Nov. C^cll. 


Tlie autUi'iity 
Ct one paitncr 
to bind another 
by hi Is 

of exchange and 
prom iflliry notes 
in their joint 

name* is only 
an implied au- 
thority , and 
imy be ebutted 
by exp:t;s pre- 
vious. no.icj to 
the pnty taking 
iuUi i * cui:ty 
ii om o/,c or 
them, that the 
otliei would rnt 
be luhie lor .t. 
Ard this., tb;»* 
it we if repre- 
Itntcd to the 
bold- by the 
put net ligr.ing 
fuch feiunty, 
that the money 

advanced on it 
\‘.is 1 .nf d lor 
tlie pu’pofe of 
btl!:g apphcrl to 
the pa. n«< ni of 
partncrlhip 
dcfit« i and iho* 
the greater part 
of it w 1 . in 
faff fo applied. 
Noi can lie rc- 
covii a^ainft 
t !*e other pait- 
ncr tlie amount 
of the furn fo 
applied to the 
payment of the 
partnttfhip 
debts imrt 
fuch notice. 


Lord Vifcount Gallway agatnfi Mathew and 
Smithson. 

r T 1 HE plaintiff declared on a promiffory note made by 
the defendants and one Whitehoufe deceafed on the 
16th of December 18051 payable fixty days after date to 
the plaintiff, or order, for 200/. value received \ and alfo 
on the common money counts. It appeared at the trial 
before Lord Ellenborough at Wejtminjler that the defend- 
ant and Whitehoufe were partners in a brewery; and on 
the 1 6th of December 1805 Mathew wrote to the plaintiff* 
alleging the mifeonduft of his partner Smithfon % in confe- 
rence of which the creditors of the partnerfliip had in- 
fnUd on the payment of their demands that there was 
a certain fum to pay to the excife in a few days, and no 
rcfource but to apply to friends, and therefore requefting 
of the plaintiff to lend him his acceptance for 200/. at 
two months, for which he would fend him the promiffory 
note of the firm payable four days before the plaintiff’s 
acceptance became due. In confcquence of this the plain- 
tiff agreed to lend his acceptance, anil Mathew drew the 
note in queftion, which was figned by him for himfelf 
and his partners. Mathew immediately procured the 
plaintiff’s acceptance to be difcouctcd, and applied /1 80/. 
of the money to the payment of the partnerfliip debts, 
referving the red for himfelf. But the note in queftion 
not being paid when demanded of the defendants, the 
plaintiff, after renewing his acceptance to the holder, was 
ultimately obliged to pay it after W hitchoufe’s death. And 
now Mathew having let judgment go by default, HmUhfon 
defended the action on the ground that the plaintiff, be- 
fore 
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fore he took the note in queftion, had notice of an adver- 
tisement then recently publilhed in anewfpaper by Smith • 
fin, wherein he warned all perfons not to give credit to 
the defendant Mathew on his (Smith/on* $) account) and 
that he would no longer be liable for drafts drawn by the 
other partners on the partnership account. This fait 
being proved. Lord Ellenborough C. J. held that the 
plaintiff could not recover upon the count for money paid 
to the ufe of the three partners ; the payment not having 
been in fa& made till after the death of IVhitehoufe : 
nor upon the count on the promiffory note, which the 
plaintiff had been previouily warned by the defendant 
Smithfon that Mathew had no authority from him to 
draw on their joint account : and therefore diredled a non* 
fuitj which 

Topping now moved to fet afide on the laft-mentionerf 
ground ; contending that one partner had authority by 
Jaw to pledge the credit of his copartners with his own, 
on the partnerfhip account; and that the plaintiff had 
advanced the money on their joint account, to which it 
had afterwards been for the molt part applied. And that 
the declaration of the defendant Smithfon , that he would 
not be liable for the contra&s of his partners on their 
joint account, could not get rid of his legal refponfibility. 
And that at all events, as the plaintiff's acceptance was 
difeounted, and 180/. of it immediately applied to the 
partnerfhip account, the partners were anfwcrable for 
that. 

Le Blanc J. Can an affumpfit be raifed by one man's 
difeharging the debt of another who defires him not to 
do it upon his credit ? 


26 f 
1 808. 

Lord Vifcount 
Gauwav 
a^atnjl 

Mat hkw and 
Smithson. 
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Lord 
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1808, Lord Ellenborough C. J. The general authority of 

one partner to draw bills or promiflbry notes to charge 
Lord Vifceunt 1 ° 

Gallway another is only an implied authority : and that implica- 

MAiTiEwand tion was rebutted in this inftance by the notice given by 
Smithson. Smitb/on , who is now fought to be charged, which reached 

the plaintiff, warning him that Mathew had no fuch au- 
thority. It is not effential to a partnerlhip that one part- 
ner Ihould have power to draw bills and notes in the 
partnerftiip firm to charge the others : they may (lipulate 
between themfclves that it (hall not be dune ; and if a 
third pcifon, having notice of this, will take fuch a lccu- 
rity from one of the partners, he (hall not fue the others 
upon it, in breach of fuch ftipulatron, nor in defiance 
of a notice previoully given to him by one of them, that 
he will not be liable for any bill or note figned by the 
others. 

Per Curiam , Rule refufed. 


mjfitfay, Denn, on the Demife of Joddrell, againjl 

AW. Qlh. -m 

JOHNSON. 

where a copy. r J“ , HIS was an eje&ment for a copyhold in the county 
mi n cc,°h a\ ! n g of Derby , brought by the lord, on the ground of a 

fnm to cottim- fuppofed forfeiture, by tenant for life, without impeach- 
to'tifeuaofWs ment wa ^ e > cutting down trees on the copyhold. It 
will, and de- appeared at the trial at Derby that this was a copyhold of 

V 1 fed to A. for ri J , 

life, without inheritance, furrendered in 1777 to the ufe of the will of 

impeachment of 
waftc, with re- 
mainders over ; though ihcre was no inftance in fa£t of a c« py holder for life in the manor 
cutring timber; yet the ripht being annexed to the fee and inheritance, the copyholder 
in fee in carving out his tftate may make a tenant for life difpunifhable of wafle; and at 
any rate, the lord cannot enter upon the copyholder for life’s tftatc, as fora forfeiture, upon 
his cutting timber J for the injury, it any, is to the runaindtr-man of the inheritance. 

Wnu 
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Wrn. Brooks the then copyholder, who had devifed all his 1808. 

freehold and copyhold lands to the defendant and others, 7" 

. D«nn drill, 

in trull to raife money and pay off incumbrances, and Jodpaell 

when his nephew D. fhould attain 23, then in truft for jo?Mso*f ( 
him for life, without impeachment of wade ; remainder 
to his firft and other fons in tail in ftri£t fettlement ; re- 
mainder to the truftees in fee, one of whom was the de- 
fendant. And the trees were cut down by D . after he 
was in poflcflion. But it appearing alfo that there was 
a cuftom in the manor for the copyholders to cut trees ; 
though no in dances were fhewn where this had been 
done by copyholders tenants for life ; Grofe J. nonfuited 
the plaintiff. 

Vaughan Serjt. now moved to fet afide the nonfuit ; 
contending that no copyholder for life could cut trees, 
even with a cuftom, which would only proleft copyhold- 
ers of inheritance : but that here, the only inftances 
proved of the exercife of fuch a right were by copyhold- 
ers of inheritance ; and therefore the copyholder for life 
not being within the cuftom, his cutting timber was a 
forfeiture of his eftate ; of which the lord was entitled to 
take advantage. And he referred to Mardimr v. Elliot (a), 
as taking the diftin&ion between copyholder for life and 
copyholder of inheritance in this refpeft, and negativing 
the power of the former to cut timber in any cafe for his 
own ufe. 

Lord Ellenborough C. J. There is a miftake in 
confidering this copyholder as tenant for life, with refpeft 
to the lord a , for the whole inheritance is out of the lord, 
and the fee, as to him, is in all the feveral perfons claim - 

[a) 2 Term Rep. 74 $, 

in* 
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1808. 


Dknn dcm. 
JOPDRFLL 
againji 

Johnson. 


• Tburfi \!a )f 

JNiv. 10th. 

The Court will 
not Riant a new 
trial in a penal 
a&iOn where 
the verdift has 
paired for the 
defendant, on 
phe ground of 
its being againft 
the evidence. 


ing under the iurrender to the ufe of the will of the laft 
copyholder of inheritance : and if the next owner of the 
fee in remainder do not difpute the aft of the tenant for 
life, it is for this purpofe a cutting down by him. The 
injury y if any 9 is to the remainder-man : but no injury 
has been done to the lord f and therefore there can be no 
forfeiture to him by fuch an aft. 

Grose J. If the remainder-man had cut down the 
timber, the lord could not have maintained trover for it. 

Le Blanc J. agreed. 

Bayley J. The furrenderor and teftator was the 
owner of the inheritance, and he might have cut the tim- 
ber. Then he might carve out his eftate to the feveral 
objefts of his bounty in what proportions he pleafed j 
and he might give to him whom he made tenant for life 
the right of cutting the timber. 

Rule refufed,. 


Broo# qui tam againjl Middleton. 

r jpHE jury having found a verdift for the defendant izt 
an aflion for ufury, Garrow moved for a new trials 
with refpeft to one of the counts, as being a verdift 
againfl all ihe evidence ; the ufury confiding in taking a 
quarter per cent, upon the loan in the name of commif- 
fion 5 the lender having nothing to do for it but to receive 
the money at the appointed time of repayment. And 
the Court appeared inclined to have granted a rule nifi ; 
but they were not fatisfied that they had authority by pre- 

cedent 
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cedent in a penal aQion, where a vcrdi£l had been found 
for the defendant, without any alleged mifdire&ion of the 
Judge in point of law 9 as in Wilfon v. Rajlall (0), to grant 
a new trial : and they ordered the matter to (land over, 
to give them an opportunity of looking into the prece- 
dents ; Lord Elknborough C. J. faying, that if the Court 
did not find themfelves precluded from entertaining the 
motion, on the ground of the verdidl being againft the 
evidence, they would hear Garrovj further upon it. And 
before the Court rofe on this day, his Lord (hip referred 

to the cafe of Fonnereau v. (£), where the Court 

faid that the rule had been laid down for 50 years pad, 
not to grant new trials in adions on penal laws where the 
verdi£l was for the defendant. There indeed the doc- 
trine was laid down rather too generally, as the Court 
would certainly grant a new trial in cafe of the mifdirec- 
tion of the Judge in point of law : but in cafe of a verdicl 
againft evidence, the rule was now fettled that no new 
trial would be granted ; which was fulficient to difpofe 
of the prefent motion: and therefore they refufed the 
rule. 


1808. 

Brook. 

againft 

Middletok* 


(а) 4 Term Rep. 753. 

(б) 3 Wilf* 59. The defendant's name ura 3 Bwrr. 


Williams and Others againft Powell, Clerk. %Z J ?7o\ 


'J’HE late vicar of Abergavenny made certain compofi- Corapofitions 
tions with his parilhioners for the vicarial tithes, mthedeatiiof 


which were payable on the 29 th of September ; and the wiXwhom"^ 

wtic ma le, ac 

lead as to liis fucceiFor j but if the fuccefTor continue to receive the next payrm nt due after 
the death of his predtceflbr, he can only be accountable to the execuuus lor luch portion of 
it as the value of the tithe*, if paid in kind, accruing due bt tween the laft coirpolmon 
received by the late incumbent and his death, would iiave amounted to 5 and not pco rata, 
according to the time which had run before his death from the iait payment. 
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1808. 


Williams 

again ji 

PttWELL- 


Eafler offerings were payable on the loth of April in each 
year; and having received his ccmpofitions up to the 
29th of September 1802, he died on the 10th of March 
7803. In the May following the defendant, the pre- 
fent vicar, was prefented, and in November follow- 
ing was induced. The Eajler offerings were collefted 
by the fequeflrator after April 1803, and were paid 
over by him to the defendant ; and after Michaelmas in 
the fame year the defendant received the vicarial tithes 
from fome of the parifhioners according to the compofi* 
tion of his predecefTor, and from others according to new 
compofitions, fome more, fome lefs, than the former ; in 
all to the amount of 181/. and upwards. The plaintiffs, 
who were the perfonal reprefentatives of the late vicar, 
brought this a&ion for money had and received againfl: 
the prefent vicar to recover a proportion of fuch compo- 
fitions up to the time of the late vicar’s death, amount- 
ing, as they calculated them, to 68/. and upwards. The 
defendant difputed his liability to account for the com- 
pofitions which were not due till his own time, but paid 
20/. into court, in order to cover any fmall fums which 
might have been due for tithes or dees which, if received 
in kind, might have accrued between the 29th of Septem- 
ber 1802, and the death of his predecefTor on the 10th of 
March 1803 ; which fum it clearly appeared was more 
than l'ufticient to cover any fuch tithes or dues. And Le 
Blanc], before whom the caufe was tried at Monmouth , 
being of opinion that the reprefentatives of the late vicar 
could have no claim to the Eajler offerings due after hi9 
death, and that his death put an end to the compofitions 
for the vicarial tithes, at lead with refpeft to his fucceflbr ; 
and that the prefent vicar could not be liable to account 
for more of the compofitions which he had received from 
2 the 


#' 1 
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the parifhioncrs than the value of the tithes due, if any 
vicarial tithes for milk, eggs, &c. might have accrued in 
that interval, between the 29th of September 1802 and the 
loth of March 1803?* when the late vicar died, would 
amount to ; which were more than covered by the money 
paid into court ; dire&ed the jury to find for the defend- 
ant; but gave liberty to the plaintiff’s counfel to move to 
fet the verdid afide, and enter a verdift for the plaintiffs 
for the whole or fo much cf the compofition as the Court 
fliould think them entitled to recover. 

Jervis now moved accordingly to enter a verdifl: for 
the plaintiffs for 68/. and upwards. He admitted that 
the compofitions ceafed in point of law on the death of 
the former vicar, and that each vicar would, if there had 
been no compofitions, have only been entitled to the 
tithes accruing due in his own time: but he contended 
that the prefent vicar, having adopted the compofitions 
made by his predeceffor, and received them as fuch ; and 
the confideration for fuch payment being for tithes, part 
of which at lead had accrued in the time of fuch predc- 
cefTor, had thereby charged himfelf with receiving a pro* 
portionable part of the grofs fum up to the time of hi> 
predeceffor ’a death for his ufe, and hhd admitted his lia- 
bility pro rata to the plaintiffs by payment of money into 
court. And he compared this to the cafe of Paget v. 
Gee (a), where tenant in tail having leafed, but not ac- 
cording to the ftatute, and dying without ifTue between 
the days of payment ; and the remainder-mail having re- 
ceived the whole rent ; Lord Hardwicke held the latter 
liable to account for a proportion up to the death of te- 
nant in tail. According to a note of the fame cafe in 


2?J 

1JJ08. 

Williams 

agair.fi 
Font ill. 


(a) AmlU 198 . 


I Burnt 
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1808. 

Williams 
again} f 

FO WILL. 


t Burn's Lift, tit. Di/Irefs, f 18. which is cited from a 
MS., Lord Hnrdwkke is made to fay, <c T ground my 
opinion in this cafe upon the tenant’s having fubmitted 
to pay the rent : he has held himfelf bound in confcience 
to pay it for the ufe and occupation of the land the lad 
half year : he paid it to the defendant, which he was not 
bound to do in law : and in fuch a cafe the perfon he 
pays it to (hall be accountable, and confidered as receiv- 
ing it for thofe who are in equity entitled to it.” He 
admitted that the ftat. 11 Geo . 2. c . 19. f. 15. did not 
apply to this cafe, the demand not being againft the oc- 
cupiers of the land. 


Lord Ellenborough C. J. In the cafe cited each 
day’s occupation by the tenant was valuable to him, and 
therefore there might be an equitable apportionment of 
the rent accruing from day to day, in refpeft of fuch va- 
luable occupation : and the remainder-man who received 
the whole might well be confidered as equitably account- 
able for the proportion which accrued in the time of the 
tenant in tail. But here the compofiticn was at an end 
by the death of the former vicar ; and the prefent vicar 
in faft received nothing for him ; for no tithes had be- 
come due fince the lafl payment in September beyond 
w hat the money paid into court was fufficient to cover. 

Per Curiam , Rule refufed (a). 

(a) An anonymous cafe in Jjur.Luy , 294. was cited at the trial, with 
the conclusion of which it appears that the learned Judge’s opinion did 
not altogether coincide. “ A rtfier agrees with a parishioner for hit 
tithe s foi a certain fum, payable yearly at Michaelmas, The reltordies 
the beginning 01 September. The agreement determining by the death of 
the parfon, the fucctflor fhall be entitled to tithes in kind only from the 
death t and the executor of the laft incumbent t§ a proportion according to the 
agreement till the time of kis tejlator's death \ and this by an ejuitalle conftruc - 

tio/k 
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tian. Quaere the cafe of Muly v. Webber , wherein It was fo utolved In 
Scaccanc.” 

It Teems that if the tithes in kind, for which the compofition was made, 
would, fuppofing there had been no compcfition, have been wholly due 
before the death of the icfloi, his rc prefer. tati ves would be legally and 
equitably entitled to the whn.e ; however they might he left twined hy hi> 
agreement with the pai.fliionrrs not to demand payment till the day 
agreed upon : and the fucceflor ccu!d not be entitled to any piit oi fu.h 
compofition. 


1808: 

Williams 

againft 

Powell. 


Sir William Cur tis and Others againjl Daniel. 


T’wf.by, 
W*v. 10th. 


J N trover for copper ore raifed from mines upon Tow an, 
in the parifh of St. Agnes in Cornwall , the plaintiffs 
claimed on the part of Mr. Donytborne , the lord of the 
manor cf Tywarnebaile Tyas , within which manor To wan 
lay, though detached from the body of the manor: 
and it appeared that, betides the manor, the lord had title 
to the toll of tin ; and that he and thole under whom he 
claimed had always in fa£t received tin dues from mines 
within Towan, as well under the freehold as under the cuf- 
tomary lands there, and alfo under the waftrell or com- 
mon called To wan Common ; but no othtr n£ls of owner- 
(hip had been excrcifed over Tow an foil by the lord of the 
manor. The defendant claimed by lealc under the 10- 
fpeftive owners of fix ancient tenements in Tow in vdl, 
five of which were freehold, and the fixth was a cuflom- 
ary freehold tenement, held according to the cuflom of 
the manor, but not at the will of the lord. And on 
their part it was proved that for between 20 and 30 years 
they had made fets of the copper mines, ns well under 
the cuflomary lands and under the waftrell as under the 
freehold lands j and that thefe mines had been woiked 
Vol. X. T 


Though the lord 
of a minor in 
CV«7t77/7mny by 
lonvr/ancc and 
a£)s of owner- 
ship eflablifn 
hi- light to all 
tm mines with- 
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uvl! iirul. 1 tr.e 
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' i8c8. 

Ctjh 'j is Bjrt. 
agair.fi 
Da MEL. 


to a confiderable extent, and in a manner which was 
notorious to the whole neighbourhood, to the plaintiffs* 
agents, and to the former proprietors of the plaintiffs' eftate. 
That dues to the amount of above 700/. for copper ore 
raifed under the freehold and cuitornary lands, and as 
much more for dues raifed under the waflrtll, had from 
time to time been paid to the tenants, and that the value 
of the ore nixed was ten times the amount of the dues* 
ft was alio ihev/11 that Hone had bcien twice taken out of 
a quarry on the wallrell, which was applied to the repairs 
:A' buildings on the cuflotnary tenement ; and in other 
m fiances earth had been taken by the tenants of fome of 
the fix antic nt tuicme.it:> from i he waffrell for budding 
a wall and iur making manure • and ail tlie fix tenants 
Lxclufivvdy Rocked Tcwau common. It alfo appeared 
that the plaintiffs ainl the foimer lords of the manor h,;d 
an 'igent, who annually collected their tin dues; and that 
cite former lord uftd to be in the parifh about a month 
c*. try > ear. At the trial at the laid affixes at l)cilmhi> it 
was at fill! unified, on the part cf the plaintiffs, that as 
the lord of the manor had always received tin dues for 
the tin mines under Tim///, he was alfo entitled to the 
copper mines, even under the freehold tenements: but 
this claim was finally abandoned/ And it was contended, 
2illy, that at any rate he was entitled to the copper under 
die enftomary tenement, the freehold of the foil being 
in him. And, '-jdly, a fortiori, he was entitled to the 
copper under the waftrell : and I.t claimed not'merely the 
dues, but all the copper raifed. But Bayley J. held, 
firft, that the preemption of iaw was that all mines 
under freehold belonged to the freeholder, though in 
Cornwall it might be other wife as to tin mines, which 
were governed by peculiar laws and cuftoms. Secondly, 

that 
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that as to the cuftomary lands, the right to the copper 
mines might be granted to the tenant, and it was to be 
collected from ads of owncrfhip exercifed by him whe- 
ther it was or not. Thirdly, that though the general 
preemption of law was that the foil of the wafte was in 
the lord of the manor, yet it might be fnrvn by evidence 
of a£ls of ownerGiip to be in the icuir.ta uf the fix te- 
nements. That, it appeared by admiHious entered into 
between the parties before the tiial tint the tenants of 
thefe fix tenements meant to claim the waflri II as their 
property , fo that the lord was apprifrd of the nee* III tv oi 
proving ads of ownerfhi * thermo on hb parr * but that all 
the ads of ownership iv :r t*V waft::!! and tiie cuftor.i- 
ary lands, as well as over the freehold hmdj, cx.ep: in 
refped of the tin mines, which was governed by a pe- 
culiar law and cullom, lud been t'xerciftd by the free- 
hold and cuftomary tenants, who had fo: between jo and 
30 years paft received dues of copper to a very confider- 
able amount openly from time to time in the face of th~ 
lord of the manor or his agents, while he hid only re- 
ceived his tin dues. And upon this v/e'ght <>J nidefKc 
the learned Judge left it to the jury to hud for the de- 
fendant j which they did. 

Moore now moved for a new hi d, and contended that 
the evidence given on the part of the defendant did not 
warrant the verdift of the jury with relpect to the copper 
raifed under the cuftomary lands and under the waftrdl, 
(the claim as to the copper raifed under the freeho’d being 
abandoned) againft the general preemption of law in 
favour of the lord’s claim to mines under the cuftomary 
lands and the waftes within the manor, fortified as it was 
in this cafe by the undifputed right of the lord to the tin 
T a mines 
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iSoS mints under all the lands of the manor, which was decw 
CiMiTiTrtart. ^ lve t0 was cnt * l l e d to all other minerals in 

rtga'n/i t he f 01 j 0 r which the freehold muft be taken to be in him. 

Uamll, 

And he relied upon the cr.fc of 1 he Bi/hop of Winchejler v. 
Knight (^), where the freehold of the foil of a cudomary 
tenement, though not held ad voluntatem domini, but 
only fecundum confuetudmem nnnerii, was ‘adjudged to 
be in the lord, and that he was entitled to copper ore 
raifed by the then tuiant and his anceftor out of a new 
mine. [Lord LlicAjrcugh C. J. The tenants here claim 
the whole foil.J It is faid at the conclufion of that report 
that there never having been any mine of copper before 
difeovtred in the manor, the jury could not find that the 
cudomary tenant might by cuflom dig and open new 
copper mines. That here the taking of copper dues by 
the tenants was not proved many years back ; and it was 
notorious that no copper mines had been opened in Corn - 
•wall till within the lad century. That with refpeft to 
the wade, neither the depailuring by the cattle of the te- 
nants, nor the few indances of taking earth for manure, 
and done for building for the ufe of the cudomary tenant, 
fhewed any right to mines under the foil \ while the lord 
of the manor had at all times pad taken tin, which was 
evidence of his right to all other ya literals ; and it was not 
till of late years that the quantity of copper raifed was 
confiderable enough to draw attention to it* 

Barley J. recapitulated the leading fadls given in 
evidence with refpe& to the ads of ownerfhip by the 
tenants, in taking copper for between 20 and 30 years 
pad, continually from time to time to a very confiderable 
amount \ not lefs than 7000/. worth of copper having 


(4) 1 P» Wms, 406. 


been 
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"been (hewn to be raifeJ during this period from the 
waftrell ; and this in the face of the lord, who ufed to 
be in the partfh every year, and had agents on the fpot, 
and who mult have known it. And he dated that he had 
left it to the jury to determine whether from thefe acts of 
ownerlhip in working the mines, which were by far the 
moil valuable part of the waftrell, the property was in 
the tenants or in the lord of the mqnor, who had exer- 
cifed no a (k of ownerfhip there, except that of taking 
tin, which was under a particular title and cuftom. 

Lord Ellenborouci-i C. J. Why may there not be 
■two cuftoms, one for the lord of the manor to have the 
tin, and aiiolhtr for tlui'e tenants to have the copper un- 
der their eftares, and the wafte in queftion ? The ufage 
which eftabliflies the right of the loid to hive the one, 
will alfo eftablifh the right of the tenanls to have the 
other. And here has been an adverfe poflcflioti of the 
copper mines by thefe tenants for above 20 years paft. 
Befides, if the lord of the manor thinks he can eftablifti 
his right to the copper by further evidence upon another 
trial, there is nothing in this verdi£t to conclude him. 
The cafe was properly l«ft to the jury. 

Per Curiarj , Rule refufed. 
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1808. 

A'^ntii nos, on Dciiiife of Lawton, againjl Rad- 

cmffe. 


A u'.ifi., at 4 v 7 . 
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r pIIE defendant claimed under a leafe made in 1799 by 
the lafl tenant for life of the eftate under a power to 
leafe for the bell rent ; and the remainder-man now en- 
deavoured to impeach the leafe, which had been granted 
at a bona fide rack rent of 43/. a-year, by evidence that 
the lad tenant for life before he leuful had two offers 
from other tenants, one at 50/., and the other at near 
6c/. a-year, again fi: whofe rcfponfibility nothing appeared. 
But there was contradictory evidence of opinion as to the 
value, whether 43/. a-year were not a fair rent at the 
time: and Lwvrcme J. before whom the enufe was tried 
at SttijJ'crJ left the queilion to the jury under ail the 
circumffancfs, who found a verdift for the defendant. 

Abbott now moved for a new trial, on the ground that 
this was a verditi againft the evidence ; the fa£l not be- 
ing controverted, that the late tenant for life received the 
two fpecific offers of a higher rent at the time of the kafe 
granted from rcfponfible tenants^ 

The Court however refufed the rule; there being no 


mere amount of 
the reni offered $ 
unlefs fomc- 
tlung extrava- 
gantly wrong in 
the bargain for 
rent lv fhrwn. 

S rr.ti c that ihe 
Ic't i< r.‘r 11 ic ms 
ti t. I t il ra. \ 


pretence to impeach the leafe on the ground that the 
letting at 43/. a- year was not done bona fide by the tenant 
for life at the time ; lie not having taken any fine or other 
confideration for the leafe, and having a manifell in tereft 
to get the beft rent, which under all the circumffances. 


not iL.t r n 1 rco'irrAuy lie required by a hudloid, taking all the rcquifites of .1 good tenant 
l«.i t; piisn^iirnt bentfit of tin eftute into the account. 
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and due confideration had of the ability and pood manage- 
ment of the tenant, could reafonably be obtained. And 
they faid that where the tr.infaclion was fair, and no fine 
or other collateral conCder.iuon was t.ik*n by the tenant 
for life leafing under the power, or injurious partiality 
manifeftly (hewn by him in favour c f the particular hflee, 
there ought to be fomcihin,:; cxtruvaiMntiy wtor.g in the 
bargain in order to At it a fide on this ground ; lor in the 
choice of a tenant there wrre m my things to be regarded 
befides ihe mere amount of the rent odered. 

Rule refufed. 


Sh.idt and 0:h:;rs, Aflignees of Holmes a Bank- 
rupt, againjl Bowles and Others. 

n charter-party of affreightment, made on the 
l x tli of Ft brunt y ltd, Holmes of London , the then 
owner of the brig Eliza , then on a voyage from New 
cajlle to London , let hrr to freight to Faultier of London , 
upon u voyage to Fort Mahon in Minorca , with a Cargo of 
coals : and Faultier covenanted* with the owner, upon 
condition of lus fulfilling ail his covenants, to pay freight 
to the owner cr his ordi-r at the rate of 51/. 5/. per keel 
of 15 Britijh chaldrons in London , by good bills at 60 days 
from the receipt of the certificate of delivery, with de- 
murrage at the rate of 5/. per day. Soon after the exe- 
cution of the charter-party the brig arrived from New- 
cajlle at Lcncloti , and in April iboi failed from thence to 
Fortfmout where (lie lay waiting for convoy till Augujl 
following, when fi.e proceeded on her voyage, and arrived 
at Pert Mahon on the 24th of October itfor, and there 
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delivered her cargo ; and in March 1802 the certificate 
of delivery was received by Faulder in London ; and there 
is due from him for freight 932 /. 5 /. and 95/. for de- 
murrage. Holmes , being confidcrably indebted to the 
dtfendants, in dpril 1801 depofited with them, by way 
of iecurity, the bills of fale of the brig Eljzay and three 
other vuTl-ls j and on the 14th of September 1801, the debt 
due from him to the defendants, amounting to 2760/., 
Ilolnes executed an abfolute bill of fale to them of 
j ^i6ths c: the f.iid brig; which being then at fea, all 
the requisites for transferring the property in her from 
H:!m tj to them were duly complied with, except the in- 
(.ori.'itscnt on the certificate of regiftry required by the 
liat. 34 Cm. 3. c . 6'J 15 and 16., which was figned 
by one of the difeiuhiits, by virtue of a power of 
attorney from Holmes, on the 14th of March 1803, 
being within ten diys after the return of the brig to 
London , which was on the 6th of the fame month : but 
the (hip being, on the faid 14th of September , upon her 
voyage to Port Mahon , every thing remained in the fame 
(late with refpeft to apparent owner (hip ; and the de- 
fendants did not take actual pofleflion until her return to 
the port of London. The faid bill of fale of the brig 
was made of 15- 16th parts only, b^caufe (he was then 
at fea, and to prevent the necefiitv of a new regifter. 
On the fame 14th of September 1801, Holmes by inden- 
ture a (figned to the defendants ‘the policy of infurance 
made by him on the brig ; and it v/as by the indenture 
agreed that fuch alignment, and alfo the bill of fale of 
the Eliza, were m.ule for the purpose of fecuring to the 
defendants the payment of the faid debt pf 2760/. and 
intereft. And Holmes thereby covenanted that in cafe 
of default of payment according to the covenants there- 
in 
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in mentioned, (which default did take place), the de- 
fendants might fdl the faid brig or (hares abfolutely, and 
alfo the faid policy of aflurance, and conveyor aflign the * 
fame to the purchafer, and receive the purchafe- money, 
and apply the fame to the liquidation of their debt and 
iutereft, and of all charges, &c. ; rendering the over- 
plus, if any, to Holmes, On the 2 1 ft of November 1801 
a commiflion of bankrupt iiTued againft Holmes , who was 
declared a bankrupt, and the plaintiffs were chofen his 
aflignees. After the arrival of the brig Eliza the defend* 
ants paid fevcral fums for wages due to the feamen, who 
had threatened to proceed againft the brig, and the faid 
debt of 2760/. dill remains due. This cafe came on be- 
fore the Mafter of the Rolls upon a bill of interpleader 
filed by Faultier y the freighter-, when his Honor directed 
thefe fafls to be dated for the opinion of this Conrr ? 
upon the queftion ; Whether the defendants or the 
aflignees of Hclmcs were entitled at law to 15-1 6ths 
of the faid freight and demurrage ? And the cafe flood 
for argument in the paper of this day, when Lances 
Vas to have argued for the plaintiffs, and Partilher for 
the defendants: but when it was called on, 

Lord EllenborougiiC.J. faid, that if the rights of the 
parties to receive the freight were to be confidered with 
refpedt to the charter-party which was dated in the cafe, 
no queftion could be made at law but that the aflignees 
of the bankrupt were entitled to receive it from Faultier, 
For the charter-party was a mere perfonal contra£l for 
the payment of the freight by Faultier to the bankrupt, 
and could not be afligned to the vendees by the transfer 
of property in the fhip. The queftion fent to us to re- 
fplve is, who has the title at law to the freight and 

demurrage^ 
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1808. demurrage, which art covenanted to be paid by the char- 
ter-party ; and at law we cannot fay that the covenant 
is transferred to the aflignees of the (flip by the aflign- 
I-^wlks. mcnt 0 f t ] ie property in the fhip, in the fame manner as 
certain covenants are Hid to run with land. We muft 
therefore certify that the alienees of the bankrupt under 
the bankrupt laws, anti not the affignees of the (hip by 
the bankrupt’s own conveyance, are entitled to the freight 
and demurrage under the charter-party ( a ). 

[j) Vide Cbixxctyv. Blackburne , B. R. E. G. 3. 1 II. Line. IJ7. * 


Saturday The King atainfl The Inhabitants of Brampton. 

AW. lath. * 


TDIA, the widow of Edmund Hud/on , deccafcd, and 
their children, were removed by an order of julliccs 
Sefirous' ofln- from Brampton in Norfolk, to St. Edmund in Norwich ; 

wtiuioach’.pcJ whicb ordcr was S uafhed b y tbe SefRons oil appeal, fuh- 
pof^'w/cr'^a t0 tbe option of this Court on the following cafe. 

Kivi.t m Hie Lydia the pauper, in 1795, accompanied her then huf- 

Lnr.uj^c o* the 

count. 7 wj-i band, a ferjeant of dragoons in the Britifo army, to St. 

Domingo, where he died. After his death, in 1796, at 


Evidence that JT 
Efinfif fr ejects L 
in a loreign 


C* n p c St. NicJu Mole, in the faid/fl.uid, (he became ac- 
oili ^ • ul* rV c l ua * n ‘ ed with Edmund Hudfon, a ferjeant in the 26th light 
'.sue. icrvicc dragoons, tJien ferving there : and both parties wilhing to 

ilii* ; r*tKS mi- 0 

'■■friiu -d to K* 

the imr-i/gc f. rvice of the church of and they received accsiifjcite of the mailing, 

wiiu.t w rt »..litrv nick bit, is fnfticiuit whmoii to lout.d a pic lumptio.) ;i ot.'iing appearing 
to t!v. contiar. ) that tnc manias duly ctlehr Vd »ding to the i iw of tl-..t country, 
p-fiui’-tly alter 11 years coiiabitauon as man and win*, ul] the period of tnc* hvifb.md's 
death. 

And fuch B tit iff fnbjefU bciivr attach'd at;rhe time to the army on fervier in fuch 

jmin'n country, and having military poll’ ffionof the p' i c, it teem* ih it (uch marnage io- 
Imn /. d by .\ pried in holy orders (ot which this vould i e r. .ilonahJo evidence) would he 
a good mnni.w hy the law of I nglar.d, a* .1 marrngt* coutiatr pel veihade puefenti Liefoic* 
the imin.-ge aci ; mirage* h'.yo'ul fc.i h-ing exet p-d out ot tint at!. And it v.ouki make 
no vM;.i ence if fc!c.v.:^zed by a Roman Catholic p.icft. 


marry 
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marry each other went to a chapel in the town of CapeSu 
Nicola Mole in order to be married ; and there a fervice 
was read in the French language by a perfon dreflsd like 
a prieft, and interpreted into the Etiglifh language by a 
perfon officiating a 9 clerk. The pauper Lydia did not 
underftand the French language, but by the interpreter 
(he underftood it was the marriage fcrvice of the efla- 
blifhed church of England read in French . She did not 
know that the perfon officiating wa3 a prieft. She re- 
ceived a certificate of marriage, which the has loft. 
There was no chaplain at that time with the Britijh 
forces in St. Domingo . No evidence was given of the laws 
or ufage refpeding the marriage ritual in that iflond. The 
faid Edmund and Lydia lived together as man and wife 
till May 1807, when he died ; being at the time of his 
death a fettled inhabitant of St. Edmund , Norwich. In 
January 1808 the widow was removed. 


1808. 


The Kino 
agalnfl 

The Inhabitants 
of • 

Bramvton. 


Wilfon and Alderfon , in fupport of the order of 
Selfions, after obferving that the cohabitation of Edmund 
and Lydia Hudfon dated in the cafe, being referable to a 
marriage in fa£t there dated, mud depend, as to its 
legality, upon the validity of that marriage, contended 
that the marriage was invalid, ill, The marriage cannot 
be fupported by the local law of St. Domingo , becaufe no 
evidence was given of that law, by which only it can be 
afeertained to have been legal there ; as was held by Lord 
Kenyon in Ganer v. Lady Lancjhorough (a), upon a fimi- 
lar queftion of divorce. And as far as any fafl can be 
noticed out of the cafe, it is notorious that the efta- 
bliflied religion of that country is the Roman Catholic $ 


(-0 Pcah's N. P. Caf. tS. 

8 


and 
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and the evidence, as far as it goes, negatives that it was 
by that ritual. 2dly, It is not a good marriage by the 
law of England : for though marriages beyond the feas 
are excepted out of the prohibition of the marriage 
adl (0), yet, as befone that a£t in England they mud be 


celebrated by a perfon in holy orders ; and therefore in 


Hay dm v. Gould (£), where the parties were Sabbata- 
rians, and the ceremony was performed according to the 
rites of their fe£t, and they had lived together for /even 
years as man and wife, till the death of the latter; yet 
the officiating minifter being a mere layman, the ecclefi- 
aftical Court repealed the letters of adminidration which 
had been granted to the hufband ; and the delegates, on 
appeal, affirmed the fentence. In Mr. Fie/ding’s cafe ( r), 
the marriage was celebrated in his own lodgings by a 
Roman Catholic pried belonging to the fuit of the Im- 
perial Envoy : but here there is no proof that the perfon 
who officiated was a pried; it only appears that he was 
habited like one. [Lord Ellenborougb C. J. A Roman 
Catholic pried is fo far acknowledged by our church as a 
perfon in holy orders, that if he renounce the errors of 
the church of Rome , he is a pried without any new ordi- 
nation.] There is this Angularity alfo attending the 


marriage, that though performed ya a Roman Catholic 
country, by a French pried in his own language, the 
fervice was underdood to be performed according to the 
rite of the church of England . This confideration might 
have weighed with the Seffions in inducing them to .dif- 
credit, as they haye done by their order, the yvholc 
tranfa&ion. 


(.) 16 Cn. 2< r. j]. /. xS. (i) Salk. 119. (c) 3 St. Tr, 610. 


6 


Tie 
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*The Court here obferved that they mud aflame that 
the Sefiions believed the fa£ls fworn to, which are dated 
in the cafe, otherwise they would not have referved the 
queftion for their opinion. 

Pcaie and Frere, contra, maintained that there was 
evidence of a good marriage both by the laws of St. Do- 
mingo and of England. As to the fird, there is evidence 
of a ceremony having been performed which the parties 
meant and underdood to be the ceremony of marriage ; 
and it was performed in a public place of worfhip, and in 
a public and folemn manner, by a perfon habited like 
and believed to be a pried, and officiating as fuch : thefe 
fafts therefore raife a preemption that the ceremony was 
legally performed according to the law of the country, 
unlefs the contrary be (hewn. But if that were doubt- 
ful, 2dly, it was a good marriage by the law of England 
as it dood here before the marriage aft, and as it now 
dands with refpedf to marriages beyond fea, which are 
excepted out of that a£t. In Hayden v. Gould it was 
found as a fadl that the ptrfon who c flic i a ted as minifter 
was a layman ; and that decifion went upon the ground, 
that as the hufband demanded a right in the ecclcfnflical 
court, which was only due to him by the ecclefiaftical 
law, he mud prove liimfelf a hufband according to that 
law. But the Court feem to have diftinguiflied his claim 
from that of the wife or iflue entitling themfelves by fuch 
marriage to a temporal right. And in Jrffon v. Collins (a), 
where a prohibition was moved for to day a fuit in the 
fpiritual court upon a contraft of marriage per verba de 
prsefenti, upon a fuggedion that it was per verba de fu- 

(a) Satt, 437* and 6 Mod. 155. 

turo. 


1808. 


The Kitfa 
ageinft 

The Inhabitants 
of 

Bit ampton. 
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1808. turo, the writ was denied; it being a matrimonial quef- 
” — “ tion of which that court had jurifdidion : and Lord C.T. 

The Kino . J 

agahjt Holt faid, that a contrail per verba de prsefenti was a 
The Inhabitants . . Y „ 

Of marriage ; viz. « I marry you : “ you and I are man 

Biamvtoh. an j w jf e » And j n t jj C re p 0rt 0 f t j, e £ ame ca p c j n 

6 Mod. 155. he fays that fuch a contract “ amounts to 
an aHuat marriage, as if it had been in facie ec clef tee." And 
in this all the Court agreed. Dyer 369. n. is to the fame 
€ fife In The King v. Fielding (a) the marriage here by 

a Roman Catholic prieit was held good, on evidence of 
the words of prefent contra£>, which were fpoken in 
Englilh ; the reft of the ceremony being read in the Latin 
tongue, which the witnefs prefent did not underftand. 
Though the curtefy of the law of Enghnd lecognizes 
marriages in a foreign country celebrated according to 
their law ; it docs not follow that a marriage between 
Englifh fubjefts according to the law of England would 
not be good, if celebrated in a foreign country ; though 
not according to their law. Marriages by Englifh fub- 
jefts have often been made abroad in the chapels of our 
ambafladors. [Lord Ellenborough C. J. If made by the 
allowance of the foreign Hate in fuch places, they would 
be good marriages in thofe countries. JJut if not a good 
marriage in the place where it is celebrated, it cannot be 
a good marriage any where.] Still if celebrated openly 
in that country, the prefumption is that it is good there : 
and the onus of (hewing that it is void lies on the party 
who difputes it. It is at lead evidence that it was allow- 
ed by the curtefy of the foreign date. Lord Mansfield 
in The King v. Stockland ( 4 ) confid.red r e mere cohabi- 
tation together as man and wife for 30 years as evidence 

W J St. Tr, 61®. (i) Eurr. $. C. 509. 


Of 
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of a mafirriageon a queftion of fettlement, and the only 
exceptions made to the rule in Morris v. Miller (a) were 
in profecutions for bigamy (b) and in aflions for criminal 
converfation. Upon a late profecution for bigamy at 
Guildford , before the Lord Chief Baron, where the firft 
marriage was at Gretna Green in Scotland , his Lordftiip 
refufed to receive evidence of the law of Scotland in re- 
fpe£fc to the legality of fuch marriage from the witoeis 
who was a tobacconid. 


1808. 

The Kino 
againfi 

The Inhabitants 
of 

Ba AMf TON* 


Lord Ellenborough C. J. The fails are fliortly 
thefe : a foldier on fervice with the Britiffj army in St. 
Domingo in 1 796 being defirous of marriage v iih the wi- 
dow of another foldier who had died th«re n the fervice, 
and both parties b^ing defirous of cclebrat'ng th* :r mar- 
riage with effect, they went to a chapd in the town where 
they were, and there the ceremony was perijimcd by a 
perfon appearing there as a pried and cffuh;t:r.g as fujl.; 
the fervice being in French, but interpreted E-’gl!,'h 
by one who oliiciated as clerk ; arid which the p/.uyer t:i> 
Jcrltood at the time to be the marriage i’crvrre of the 
church of England. After this they cohabited tJgctlu r 
as man and wife for 11 years until the death of the huf- 
band. And now it is made a qucflion upon tiiefe fait.:, 
which we mud take it the Scffions believed to be true, 
otherwife they would not have dated them to u> for our 
opinion, whether this were reafctiable evidence of a mar- 


(") 4 Burr . *059. 

(£) Vid. tlie icport of Munis v. .IL.Wr in 1 B,\. \ C 32. v. litre t’.r 
Court refer to the c.tfl of an <n Jii >niviic tot bigamy on thc/v •/i/i ciici'i*, 
in which Detffin J. tilled til it “ though a Jawful canor:ii::l nninsjc 
need not be proved, yet a mainagc in fa£t (whether rcgcJai* or not) 
muft be Ihcwn.** Tins it fee ms muft be undu flood w! tie there is 
priml facie evidence of a lawful marriage. 
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1808. riage in St. Domingo at that time, upon which the Seflion* 

The King ou 6^ lt t0 * iavc ad judgcd the fettlement of the wife to be 

again/i in the huffiand’s pariffi. Firft. confidering it as a mar- 

Thc Inhabitants . & 

of riage celebrated in a place where the law of England pre- 
vailed : (or I may fuppofe in the abfence of any evidence 
to the contrary, that the law of E?igland ecclefiadical and 
civil was recognized by fubjefts of England in a place 
occupied by the King’s troops, who would impliedly carry 
that law with them. It is then to be feen whether this 
would }iave been a good marriage here before the mar- 
riage aft. Now certainly a contract of marriage per 
verba tie pisef nti would have bound the parties before 
that aft ; and this appears to have been per verba de prse- 
fenti, and to have been celebrated by a pried, that is by 
one who publicly affumul the ©dice of a pried and ap- 
peared habited as fuch ; of what perfuafton indeed, whe- 
ther Roman catholic or protedant, does not appear. But 
even if it were performed by a Roman catholic pried, 
that would not vary the cafe ; for fuch a perfon would be 
recognized by our church as a pried capable of officiating 
as fuch, upon his mere renunciation of the errors of the 
church of Rome , without any new ordination. But the 
cafe of The King v. Fielding is in point to ffiew that a 
marriage by a Roman catholic prioft (before the marriage 
aft) was effectual for this purpofe. That was a marriage 
in England by a R.oman catholic pried in the year 1705 
before the marriage aft : and upon evidence that the pri- 
soner, in anfwer to the quedion, whether he would have 
the woman for his wedded wife, faid that he would ; and 
that the woman anfwered affirma’ivcly to the quedion 
put to her, whether Ihe would have Mr. Fielding for her 
hufband ; Mr. Judice Poivd upon a quedion of felony 
confidcred it as a marriage contxafted per verba de prse- 

fenti ; 
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Fenti; in like manner as it was confidered by Lord Holt 
in JejJhn v. Collins . And here there is this further cir- 
cumdance, that the ceremony was performed in a public 
chapel f indead of in private lodgings, as it was in Mr. 
Fielding's cafe. Confidering the cafe therefore to be that 
the King’s forces carried with them the law of England 
to St. DomingB , by which they and other fubjefts who 
accompanied them (in the abfence of proof that any other 
law was in force there) may be confidered as continu- 
ing to be governed j this would be a good marriage by 
that law. But fuppofing the law of England not to have 
been carried to St. Domingo by the King’s forces, nor 
obligatory upon them in this particular, let us confide r 
whether the fafls dated would not be evidence of a good 
marriage according to the law of that country, whatever 
it might be. And indeed after the ceremony of marriage, 
as it was underdood and intended by the parties at the 
time to be, performed openly in a chapel, by a perfon ap- 
pearing there as a pried authorized to perform the cere- 
mony of marriage \ and this followed by a cohabitati »n 
between the parties as man and wife for 1 1 years after- 
wards ; every preemption is to be made in favour of irj 
validity. I fhould have confidered myfelf as fafe in red- 
ing my opinion in favour of this marriage upon the law 
of England as it exifts independant of the provifions of 
the marriage aft. But without the aid of that, I think 
every preemption mud be made in favour of its validity 
according to the law of the country where it was fo 
celebrated ; having been performed there in a proper 
place, aifd by a pevfon officiating as one competent to 
perform that funftion. 


Vol. X. U 


Grose 


1808. 


The ‘Km A 

agairft 

The Inhabitants 
of 

Brampton. 
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1808. Grose J. The quedion is, whether this were a good* 

marriage ? And in determining that, I have no obje&ion 

to confider whether it be a good marriage either accord- 
The inhabitants . _ , „ . . .. . . r . 

of mg to the law of England , or according to the law of the 

Ba amhtok* countr y w j iere j t took place. Upon the former ground, 

I rather think that it was good by the law of England 
for the reafon9 which have been Hated by my Lord. But 
confidercd as a marriage by the law of the country where 
it was celebrated, I think there can be no doubt. The 
parties meant to be married 5 they went openly to a cha- 
pel in the country where they were; they found there 
a pcrfon appearing ns a pried of the country, and they 
were married by him; the fer vice was performed in 
French, but it was tr '.inflated to the parties, and they 
under flood it to be the marriage ceremony. From thefe 
facts the preemption would be that it was a marriage 
according to the law of that country, by a pried of that 
country cognizant of its laws in that refpeft, and who it 
mud be prefum.ed would celebrate it according to the 
law of his own countiy. There is therefore a fair and 
reafonable preemption that lliefe parties were regularly 
and legally married according to the law of St, Domingo, 
I fliould think the marriage might be fuftained according 
to the law of England, but I dfiave no doubt that it 
is fuftainable by the law of the country where it was ce- 
lebrated. , 

Le Blanc J. The Scfiions hsve dated to us the fads 
proved in evidence before them, and they ddire to know 
what is the legal conclufion from that evidence. 'I hey 
Hate in fubdance that the parties named, being in St, 
Domingo, and widiing to be married, went in 1796 to a 

place 
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place of worfliip in that country, and were married by a 
perfon appearing there as the prieft, and that they have 
fince cohabited as man and wife till his death in 1807. 
And the qutftion is, whether this be not fufficient evi- 
dence that the marriage was properly celebrated. It is 
no objeflion to it for the woman to fay that fhc did not 
know that the perfon officiating was a pried : for the fame 
anfwer would probably be given by moPc perfons who are 
married here. They muff: for the moft part fay that they 
did not know that the perfon vt^io officiated was a prieft; 
but it would be fufficient evidence of the m -image that 
the ceremony was performed by a perfon officiating as a 
prieft in a regular place of marriage. And this anfwer 
of hers was no reafon for the Seffions to fay that the 
marriage was not performed by a perfon in holy orders. 

Bayley J, The fafts dated are ftrong evidence of a 
marriage; and I cannot prefume from any of thefe fafts 
that the perfon who officiated was not a pridt in holy 
orders, or indeed that he was a Roman catholic prieft.* 
He officiated as a prieft in an appropriate place in the 
country, and married thefe parties ; and after fo many 
years cohabitation as man and wife fince that period, 

I cannot poflibly fay but that this was evidence of a mar- 
riage. 


i£o3. 
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The King againjl The Inhabitants of the Town* 
fhip of Killerby, 

J/Jf M. Fergufon , his wife, and family, were removed 
by an order of jufticcs from Chatham to Killerby , 
in the county of Durham; and on appeal the order was 
confirmed at the Fafler Seffions fubje<3 to ihc opinion 
of this Court upon the following cafe. 

George Dent , the matter of the pauper, was offered as 
a witnefs on the part of the appellants, but was rejected 
by the Court. Upon tire voir dire it appeared that Dent 
had rateable property in Killerby , but was in fa£t not 
rated for it at the time of hearing the appeal. He was 
however rated for it at the time ot lodging the appeal at 
the Cbriflmas Stfiions preceding, but hi? name was omit- 
ted out of the rate made for Kilim by in the laft Eajier 
week, for ^he purpofe of rendering him a witnefs at the 
hearing of the appeal, at which tune the property dill 
belonged to him, though it was in fad rated in the name 
of his fon, who had no interett therein. 


Raine was to have argued in fppport of the decifion 
of the Seffions, that George Den! was an incompetent 
witnefs; but the Court thought it unneceffary to hear 
him. And 


Hullcch % contra, briefly infilled that only die legal in- 
tereft of the witnefs could be regarded ; and that he, having 
been flruck out of the rate, was not legally liable to the 
payment of it. 


Lord 
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Lord Ellenborough C. J. The property rated be- 
longed wholly to the father, who was tendered as a wit- 
nefs : the fon had no intered in it ; and whatever he paid 
towards the rate mud have been allowed again to him by 
the father. The parties here meant to commit a fraud, 
but did not know how to do it with effeft. 

Grose J. The father’s property is dill rated, though 
his name has been fraudulently left out of the fate. 

Le Blanc J. The witnefs tendered had property 
which was rated in the parifli, though in another name, 
that of his foil, who had no property there : and this 
didinguiflies it from all the cafes where perfons having 
rateable property, which was not in fa£t rated, were held 
to be competent witnefles (a). 

BayleyJ. affented. 

Order of Seflions confirmed. 

I 

(j) Vide Rer v Ktrr!;j J, 2 559., where all the cafe* arc col- 

letted. 


Hollis and Another, Adminiftrators, &c. again# Saturday, 

Nov. 12th. 

Smith. 

r I 'HE -plaintiffs died in trover as adminidrators, and Adminiftrators 

declared in one count for a lofs of goods in the life- If pomr- 

time of the teftatur, and the trover and converfion after 

his death by the defendant; and in a fecond count they tate, and a con- 
J verfion in their 

declared on their own pofleflion of the goods* and the own time, and 

. , being nonfuited, 

fubfequent trover and converfion* And having been are liable to 

’ cofts i for the ' 

fall of their pofleflion is immaterial; and they may fue in their own right* 

II 3 nonfuited 
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nonfuited without any evidence, and the Mafter having 
difidlowed the defendant his cods ; Abbott obtained a 
rule for the Mafter to tax the cofts : againft which 
IVighy now fticwed caufe, and relied upon Ccckerill v. 
Kyiajion (a), where the executor declared in one count 
on a trover and converfion in his teftator’s lifetime, and 
in another count on a trover and converfion after his 
death; and the evidence o lie red, being only applicable 
to the firft count, he was held not liable to pay the cofts 
of a nonfuit. And Butter J. there took a diftintiion, that 
if the goods never were in the a&ual pofleflion of the 
executrix, it was abfolutcly neceflary for her to declare in 
that character. And here no evidence having been given, it 
did not appear that the goods ever were poffcffed by the 
plaintiffs* 

Lord Elllnboroucii C. J. That opinion was over- 
ruled in Bollard v. Spencer (b). The aftion is founded 
upon the plaintiffs’ property, and it is immaterial whe- 
ther they were in fail poffcffed of it or not, before the 
converfion by the defendant. And this latter cafe was 
recognised by Lord Eldon in Tati erf all v. Groote (c ) 9 
where, though an adminiftratrix fuing on a covenant [d) 
with her teftator, was held not liable to cofts ; yet all the 
decifions in trover the other way were left untouched by 
that judgment* It was once endeavoured by Mr. Juftice 
Butter to make it the teft of an executor’s exemption 
from cofts, whether the mouey, when recovered in the 
a&ion, would be affets : but that is certainly not the 

M $Term Rep. *77. (J) 7 Term Rt/. 358. 

(c) 2 Xof & Putt. 156. 

(<f) The fame anfwcr was given t Cock y. Lucas, % Eeji, 395., wlikh 
was alfo cited. 

tule 
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Tale now. The quefliou is, Whether it were neccfiary i8c8. 
for the plaintiffs to have declared as adminiftrators ? and 
here it certainly was not neceffary ; for on the death of agahsfi 
their teftator they were in point of law the owners or 
goods which belonged to the in t dure ; and whether 
actually po fie fled by them or not before the converfion, 
they might declare as any other perfon upon their own 
property when wrongfully converted by another. 

Rayley J. referred to March v. Tc l lew by, 2 Sira. 

1107. afligning the reafun why executors (hall be liable 
to cods in thefe cafes, whiih arifcs upon the words of 
the lhu'23 1 L 8. c. 15, 

Per Curiam ) Rule abfulute. 


Ritciiie againjl Atkinson* 


Tutfay, 
Nrj. isth. 


T HIS vVis an a cl ion of indebitatus afiumpfit for the Where the maf- 
freight of goods conveyed in the fhip Adtlphi, of freighter cf a 
which the plaintilT was mailer, from Si. Pcierjlmrgh to 
London, and delivered to the defendant or his order. 1,1 , wn - 

9 tin j: that tlic 

There was alfo a count on a quantum meruit for freight, ftip.kingcvtrjr 

1 b way fiiud foe 

and the common counts for work and labour, and for the voyage, 

IhoulJ with all 

money paid, & c. The defendant pleaded the general convimt-i.t 
iftiie *, and at the trial at Guildhall before Lord Ellada - Pa°/b:<rJ>° 

rough C. J. a verditl was found for the plaintiff for f,ot!!hc/rt^ht- 
i) 6 oL 15 s. fubject to the opinion of this Court on the ca!goo£ 

following cafe. 

therewith to 

Tscrtfot, and d< Kver tl<e furs f eh- g paid for hemp q/. per ton, foriion 5 j. a ton, &c. : one 
hall to he paid on tight dJiv«.ry, the other -l % months : held that the delivery of a complete 
cargo was not a condition pieicdent; hut that the matter might recover frtigiit for a fhort 
cargo at the tV.puhtfd rutc, per ton } the Jrci&hicr having lusiemcdy in damages for fuch 

ti'.hury. 


The 
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]8o?. The plaintiff being mafter of the ftiip Adtlphi, in 
_ ' Augufl 1807 chartered her to the defendant by the fol- 

' againfi lowing inftrument : fC Memorandum for charter. Lon- 

'AlJClNSON* , \ A n 

don t 1 2th Augujt 1807. It is this day mutually agreed 
between Captain J. Ritchie , of the (hip Adelphi , burden 
400 tons or thereabouts, no\v in the river, and W . At - 
hinfon f of London , merchant, that the faid (hip, being 
tight, and every way fitted for the voyage, (hall with all 
convenient fpeed fail and proceed to St. Fitcr/burgh , or 
fo near thereunto as fhe may fafely get, and there load 
from the factors of IV m. Atkinfon , a complete cargo of clean 
hemp, and 80 tons of iron for ballad, not exceeding 
what (he can reafonably dow, &c. ; and being fo loaded 
fhall therewith proceed to Woolwich and London , and 
deliver the fame , on being paid freight for clean hemp 
5/. per ton, for bailad iron $s. per ton, with two-thirds 
port charges and pilotage as cuftomary; redraint of 
princes and rulers during the faid voyage always ex- 
cepted : one half of the freight to be paid on unloading 
and right delivery of the cargo, and the remainder in 
3 months following. Thirty running days are to be 
allowed the faid merchant, (if the (hip is not fooner dif- 
patched,) for loading her at St. Peterf'urgb, and thirty 
running days for delivery at Wolwich and London , and 
ten days on demurrage over and above the faid laying 
days at 61 . per day. Penalty for non-performance of 
this agreement 2000/. The (hip to fail with convoy from 
the Sound for England » Wm. Atkinfon” The Adelphi 
failed in ballad from Deptford on the 24th of Auguft 
1807, and arrived at Cro?iftadt> the port of St. Peterf- 
$urgh 9 on the 16th of September following; where the 
plaintiff proceeded to take in her cargo under the char- 
ter-party, and continued loading her with all due dili« 

£?nc«? 
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gcncc until the 25th of September , and had then taken 
on board between 70 and 80 tons of iron fpr ballafl, the 
fame being a fuflicient quantity for ballad, and a con- 
fidetable quantity of hemp. On the 2^th of September 
there was a general rumour of an embargo being in- 
tended to be laid by the Ruffian Government on all Britijh 
veffels ; and there was every appearance that it would 
take place immediately ; but it did not in faft take place 
then, nor until fix weeks afterwards: but on the 25th 
of September Mr. Booker , the agent for the Briti/b fa&ory 
at (Worjladt , and alio the agent to the houfe of Hubbard 
and Co. the defendant's agents, in confequence of in- 
ftruCtions that he had received from Sir Stephen Shairp , his 
IVlajedy’s Conful General at St. Peterjburghy defired the 
captains of fuch Britijh veffels as were ready to proceed to 
fea, to do fo as foon as pofljble, as he expected an em- 
bargo might take place immediately. [ The cafe then fet 
out a circular letter of advice to that effect, written to 
the captains of Britiflj veffels by the conful's agents.] 
In confequence of which the plaintiff gave directions to 
leave off ferewing down any more hemp, which is the 
ufual mode of loading, and to fill the (hip up as fad as 
poffibleby hand \ and the whole of this day was occupied 
in loading the veffel in this manner till 6 o'clock $ at 
which time (he was filled up as far as could be done by 
hand; and the (hip failed on the evening of die 25th of 
September with a cargo more than half what (he could 
have carried, though there was at the time as much 
hemp of the defendant’s lying in lighters alongfide of 
the veffel as would have completely loaded her. The 
plaintiff afted bona fide and as an honed man under the 
exiding circumdances, and there was a rcafonable and 
tycll -grounded apprehenfion for his acting as he did; 
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1808. and he brought home as complete a cargo as he could un* 

" ,r 1 “ der the circumftances. Several other vcflels failed the fame 

Igai'ji * evening as the Adelphi . All or almolt all the veflels which 
/l 1 kjn’son* } ia{ j p a j]* c3 failed either the fame evening or the nexj: 

morning without full cargoes, under the apprehenfions 
of an embargo : but fume other BritiJlj veflels did not 
fail from Cronjladt at that time, and were not detained, 
, but completed their loading : and if the Adelphi had 

ituid, flie might have completed her loading. The plain- 
tiff failed without any previous communication with 
Hubbard and Co., the defendant's agents, to whom he 
was addreffod *, they refiding at St. Peterjburgh . As foon 
as they had notice of the circumftances they immediately 
came to CronJlaJt with an intention to ftnp the Ihip, but 
it was too late ; and they then formally protefted againlt 
him for breach or his charter-party. The Adelphi arrived 
in London and delivered her cargo there to the defend- 
ant, who refufed to pay the freight, as little more than 
a moiety of the quantity of hemp ftipulated by the 
charter-party was brought by the plaintiff. The freight 
of the iron and hemp fo brought to London and delivered 
to the defendant amounted, according to the rate ftipu- 
lated in the charter-party, to 96c/. 15/. And the ver- 
didl for that fum was to Hand, if the Court thought that 
the plaiuliff was entitled to recover 5 other wife, a nonfuit 
was to be entered. 

Littkdale contended that the plaintiff was entitled to 
recover freight on the charter-party in proportion to tire 
cargo, although he had not brought home a complete 
cargo ; the delivery of a complete cargo not being a con- 
dition precedent, nor the payment ftipulated for entire, 
but to be made at the rate of fo much per ton on the dif- 
F 1 ^ ferent 
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ferent articles brought home and delivered, and therefore 
in it 9 natyjre apportionable. The words, <* and deliver 
the fame ” are equivocal, and may mean the cargo a&ually 
delivered, as well as the whole quantity ftipulated for ; 
and the former is the more reafonable ccnftrudion, efpe- 
cially in a mercantile inftrument j becaule the plaintiff 
would then be entitled to receive the juft proportion of 
freight which he had earned : and if by negligence he did 
not bring home fo complete a cargo as he might have 
done, the defendant would have a remedy againft him 
upon his covenant. The true rule in thefe cafes was laid 
down by Lord Mansfield in Boone v. Eyre(a) y that 11 where 
mutual covenants go to the whole of the confideration on 
both Tides, they are mutual conditions: but where the 
covenants go only to a part, and where a recompence 
may be had in damages, it is a different thing and this 
was recognized in Campbell v. Jones [b) y and The Duke of 
St. Albans v. Shore (c). That dc&rine muft at all events 
apply to a c-ife where the amount of the freight was to 
be aLertained pro rata. As in Tompfon v. Noel{d) y where 
the matter of a (hip covenanted to go to Ireland and there 
take in 280 men from the defendant and carry them to 
Jamaica 5 and the defendant covenanted to have the 280 
men ready, and to pay 5/. a man for their conveyance; 
though the defendant pleaded that he had all the men 
ready, and tendered them to be carried, and the plaintiff 
only took and carried 180 of them ; yet it was held on 
demurrer to the plea that he might recover, becaufe the 
plea was only an anfwer to part of the declaration : that 
is, though the plea in bar (hewed that the plaintiff had 


1 808. 


Atkinso;*. 


(*) B. R J Eafltr, 17 Geo. 3. 6 Term Rep. 573. and iti 1 II. Blac . 273.11. 
(£) 6 Term Rep . 573. (*) 1 U% Blac . 278. 

fd) 1 16. and 1 Kcb. 100. 


not 
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not performed the whole of what he had covenanted to 
do ; yet giving no anfwer to the part which he had per- 
formed, he was held entitled to judgment. But, 2dly f 
though the delivery of a complete cargo were a condition 
precedent, according to the terms and intent of the con- 
tract, yet the defendant having received that part of the 
cargo which was brought home, the plaintiff is entitled 
to recover upon a quantum meruit, in refpefi: of the fer- 
vice done, as upon a new caufe of a£tion. For though 
in Cook v. Jennings (a), upon a covenant to pay to much 
freight for goods delivered at^f., it was held that freight 
could not be recovered upon the covenant, pro rata itine- 
ris, where the (hip was wrecked at B . before her arrival 
at A ., though the defendant had accepted the goods at 
Jd. ; yet Lawrence J. feemed to confider fuch receipt of 
the goods by the owner as evidence of a new contract 
between the parties. And Luke v. Lyde (£) went upon 
that principle; as did alfo Lutwidgev. Grey and others in 
Pom. Proc . T733, there cited (r), and the cafe of the Co - 
penhagen t in the Court of Admiralty (< d ). The cafe of 
Bright v. Cozuper (*), which feems to bear the other way, 
was an a£tton of covenant, and it does not appear whether 
the aftion was brought for the whole or only a propor- 
tionable part of the freight. Befides, by the terms of this 
contract the plaintiff was not bound to deliver the cargo, 
without receiving payment of half of the freight at the 
time, and the remainder in three months afterwards : by 
receiving therefore lefs than the complete cargo, which 
the plaintiff was not bound to deliver without a tender of 


(a) 7 Term Rep. 381. ( b ) 2 Burr. 882. and I Blac. Rep. 190- 

(;) This cafe is given at length by Mr. Abbott , in his Law of MerJtant 
ttipfy Sec. 280. 


(f/) x Rob. Ad* Rep. 289. 


U;C 


(e) i Brown/. 2i. 
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the half freight, the defendant impliedly agreed to pay 1808. 

for the part fo received. [Lord Ellenborough C. J. I do 1 

not fee how the receipt of the goods changes the fituation again/ 
of the parties ; bee aufe thefe were the defendant’s own ATIC,K * 0,, 
goods ; and unlefs freight were due upon them by the 
contrad, the defendant was entitled to have his own 
goods without any confideration. It was therefore only 
taking peaceable poffellion of that, for which, if wrong- 
fully withheld, he might have brought trover. But 
on the other ground, the plaintiff may contend with 
ftrong effed, that the defendant’s argument inuft go this 
length, that if the cargo wanted a (ingle ton of being 
a complete cargo, it would be a defence to this a£tion for 
the freight.] The plaintiff mi£ht have gone back again 
to St. Peter/burgb , for the remainder of the cargo, and 
was not bound to have delivered a part only of it: and 
the convenience of receiving the part brought home 
would be a good confideration to the defendant from 
whence to imply a new promife to pay for it. 


TadJy contra. The covenant to bring home a com- 
plete cargo is a condition precedent to the plaintiff’s right 
to recover freight upon the contract. It is neceffary for 
the fafety of merchants that thefe charter-parties (hould 
be ftricUy executed ; and the late cafe of Smith v. IVil - 
fon (0) proceeded upon that principle, although the freight 
there was covenanted to be paid at fo much per month 
during the voyage out to Monte Video and back again to 
the port of difeharge. The cafe of Bright v. Camper (£) 
was there relied on by the Court \ and it is immaterial 
whether the a£Hon was brought for the whole or a pro- 
portion pro rata of the freight ; for the a£lion of cove- 
nant founding in damages, a part only might be recover- 


ed* 


(*) 3 Eafl ,4 37—445- 


(l) Brawn!, a I. 
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1808. ed, though the plaintifFnleclared for the whole. And 1 

J the fame argument might have been urged in* Cook v. 

aj iainft Jennings (0),; but the Court held the performance of the 

Atkinson. w hofe VO y a ge a condition precedent to the recovery of any 
part of the freight. There is no difference in this re- 
fpfcdt between a contradl under feal, or by parol. The 
COnftruAion in both cafes proceeds on the ground, that if 
the parties have ftipulated for themfclves, whether rea- 
fonably or not, the Court cannot ftipulate for them. The 
fubftance of the contradl in Boone v. Eyre was the con- 
veyance of the eftate ; and tlie exadt number of negroes' 
on it was only the fubjedl of an independant covenant ; 
and any deficiency in the number might be compenfated' 


in damages without affedling the tide to the eftate. In 
Campbell v. Jones {b)> a particular fam was covenanted to 
be paid on a given day at all events, which might arrive 
before the inftrudlion covenanted to be given by the other 
party ; and confequently fuch inftrudlion could not in the 
nature of the thing be a condition precedent to the pay- 
ment of the money on the day. Totnpfoti v. Noel {c) 
feems indeed the other way ; but there the covenant ap- 
plied only to the number of men who were to be carried’ 
out at fo much per head; which may perhaps make a 
difference : but a complete cargo , which was covenanted in 
this inftance to be brought home, is in its nature an en- 
tire thing, depending on the cipacity of the (hip,* 
[Graft J. Does it not depend on the intention of the 
parties, to be coiiedled from the whole inftrument, whe- 
ther the completion of the cargo was to be a condition? 
precedent to the payment of any freight: and could it 
have been their intention that if the cargo wanted ever fo 
fmall a quantity to complete the loading of the (hip, that 
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the plaintiff was to receive nothing for that which he 
brought home ?] It may eafily be conceived lo have been 
the meaning of the parties, that if the mafter rcfufed or 
neglected to take in any part of the cargo, however final!, 
which was ready for him, he (hould not receive 3ny 
freight : and that the only eTeflual way of preventing the 
omiflion, whatever the motive might be, was by making the 
completion of the cargo a condition precedent. Then if 
fo, the acceptance here by the defendant of an incomplete 
cargo, being his own goods, cannot make any difference. 
And as to the argument that the plaintiff might have gone 
back to St. Peter/burgh , and have refuted to deliver any 
part of the cargo till he had completed the whole ; the 
annver is, that he has brought his a&iou btfore he has 
fo done. Or*at any rate he ought to have declared dif- 
ferently, by ftaiing the partial performance of the original 
contratt, and that in confideration that he would deliver 
the part of the cargo which had been fird brought home, 
the defendant promited to pay freight pro rata. But a 
general indebitatus nfTumpfir cannot be maintained by a 
p*rty under contraft until the whole duty is pci formed. 
[Lord EUenborough C. J. There is a covenant by the 
plaintiff that the (hip (hall proceed with all convenient 
fpeed to Si. Peterjburgh , and there load a complete car- 
go ; and that would not be fathfied by the p laintiff bring- 
ing part of the cargo at one time, and then going back 
and bringing the remainder of it: and therefore we may 
lay that, which is not the material part of the cafe, out of 
the quedion, and confi ler whether the completion of the 
cargo be a condition precedent.] In Hadley v. Clarke (a), 
the defendant, having contracted to carry the plaintiff’s 
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Ritchtr .. 
agaitft 
At kin so*. 


good* 


(«0 8 Ti'01 * 59. 



304 

»8o8. 

Atkinson. 


, might have provided againft it by his contraft.” As to 
Lutwidge v. Grey (a) 9 and Luke v. Lyde(b ), the matter in 
each had done all that he could, and had forwarded *he 
goods or ottered to complete the voyage \ but the owner 
preferred to take them at another place. He then argued 
the cafe upon the marine law, as far as it could be col- 
lefted from local ordinances and general opinions •, and 
referred' to i Palin. 626. 2 Path. 393, 4. 2 Mag . 162. 

1 Atoll,' 327. and Alai, Lex . Mere. 98. 100. MalytieSy 
in one of thefe paffages, mentions a cafe of five (hips 
which were freighted out and home in 1587, but from 
fome apprehenfion of being taken returned without their 
lading. Two of them having (laid out all ihcir time in 
llie foreign ports, and protefted nguiutt the fadlors of the 
freighters from whom they were fo have received their 
lading, were adjudged by the hw of admiralty to have 
deferved their whole freight; but two others who had 
not (laid their abiding days, nor protefted, were found 
not to have deferved any freight at all, though they were 
laden outward bound. The fifth {hip, under the like cir- 
cumttances as the two latt, had half her freight by a par- 
ticular provifo in her charter-party. In p. 100. treating 
On “ quejtions about freightings and their fojutions,” he 
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goods from Liverpool to Leghorn , was held liable in da* 
mages for the non-performance of his contra£t at the end 
of two years, during which time the (hip was under an 
embargo of our own government at Falmouth , in her way 
out. And Lawrence J. referred to All . 27. t€ that where 
a party by his own contract creates a duty or charge upon 
himfelf, he is bound to make it good, if he may, notwiih- 
ftanding any accident by inevitable neceflity ; becaufe he 


(a) Abbott' t Ljw tj Mir A ant S l i/j, aSo» 


(£) 2 Burr. S$2. 
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fays, ** If freight be agreed upon for commodities to be 
laden for a certain price for every pack, &c« without re- 
gard to the burthen of the (hip, but to give her the full 
lading % no man maketh doubt but that the fame is to be 
performed accordingly.'’ [Lord Elletiborough C. J. No 
doubt if the matter do not bring home a full lading, the 
other (hall recover: but the writer does not fay that that 
is a condition precedent to the claim of freight in propor- 
tion to what is actually brought home. In all the cafes 
of conditions precedent the thing to be done is fomeindi- 
vifible thing ; but the delivery of a cargo of goods is not 
one entire thing, but in its nature divifible. 

V 

LittledaUy in reply, obferved on the loofe and doubtful 
opinions of the writers on the marine law, from whence 
no certain rule could be drawn ; though in the very III- 
(lance quoted, Pettier and the others admit that fome- 
thing is to be paid where the mafteris in no fault. But 
the intention of tli'fe parties, (the material object of in- 
quiry), that the freight fhould be paid in proportion to 
the quantity of the cargo, is manifrft from fixing the 
rate of payment by the ton; for, other wife, « r the cargo 
had been meant to be one entire thing of a given ton- 
nage, the bringing home of which wjs to be made a 
condition precedent to the demand of any freight, one 
certain fum only would have been (lipulated to be paid 
on the performance of the one entire duty. , On the 
other point 5 if the expe£ted embargo jultified the car- 
rying away the (hip till the expe&ation of danger was 
K moved, the returning afterwards for the remainder 
of the cargo would be a performance of the voyage with 
ell convenient fpeed . But it has not been thought necef- 
fary in this cafe to argue the queftion of the embargo, 
Voi. X. X which 
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i8o3. which will arifein another cafe now (tending for argument 
As to Smith v. IVilLn (a), the owner did not do every 

Ritchie . , r • i t , 

again ft thing in his power to earn the freight winch be fought 

ArxiNsoN. f 0r€C0ver> |j at mere |y offered to profecute and complete 
the voyage, in the progrefs of which he had been inter- 
rupted for a time. That, therefore, was the cafe of a 
failure in the very fubftance of the contra#, the per- 
formance of which was to entitle the plaintiff to freight. 
But a covenant to fail with the firft fair **ind has been 
held (b) not to be a condition precedent to the recovery 
of the freight. 

Lord Ellenborough C. J. If the delivery of a com- 
plete cargo were a condition precedent to the recovery of 
any freight, no doubt the defendant would be entitled to 
require the Piridcft performance of it: but the queuion 
is. Whether it be a condition precedent? and that de- 
pends not on any formal arrangement of the words, but 
on the reafon and fenfe of the thing, as it is to be col- 
lected from the whole contra#: whether of two things 
reciprocally (lipulatcd to be done, the performance of 
the one does in fenfe and reafon depend upon the per- 
formance of the other. The rule was well laid down 
by Lord Mansfield in Boone v. Eyre (< ), that where mu- 
tual covenants go to the *whofc of the confideration on 
both fidcs, they are mutual conditions, the one precedent 
to the ether; but where the covenants go only to a partj 
there a remedy lie* on the covenant to recover dam-ages* 
for the breach of ic \ but it is not a condition precedent. 

(a) 8 E-.Ji, 437 . 

(b) Ccnjlablf v. Clcbe- i», T a' m. 397. Ha 1 1 v. C.* 4 FrJJ, 477. 

483. and P.Gtnmitin v. 7 to !«•, 1 Cn.r.pbcU' s N. P. CaJ. 377. 

« {tf) 1 //. B/ae. 173. and 6 Term Rej\ 373. 


That 
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That was a cafe where the plaintiff had conveyed to the 
defendant a plantation in the IVeft Indies , with the ne- 
groes on it, and had covenanted that he had a good title, 
and was lawfully, pofleffed of the negroes *, and the de- 
fendant covenanted, that the plaintiff, well and truly per- 
forming all and every thing in the deed contained on his 
part to be performed, he, the defendant, would pay a 
certain annuity. And to an a£lion on covenant for non- 
payment of the annuity the defendant pleaded, that the 
plaintiff was not at the time legally pofleifed of the ne- 
groes, and fo had not a good title to convey. But, on 
demurrer. Lord Mansfield faid that if fuch a plea were 
to be allowed, if any one negro were not the property of 
the plaintiff, it would bar the adtion. lie muft there- 
fore have coiifidcred that fuch a covenant was in its na- 
ture apportionable according to the damage fuftained by 
the breach of it, and did not make a condition prece- 
dent to the payment of the annuity. Now apply that to 
tht prefer. t cate. Here is a fhip of about 400 tons, 
which is freighted to go to St . Ptterjburgh , and to bring 
home a complete cargo of liamp and iron, and to deliver 
the fame on being paid freight at fo much per ton on each 
commodity. If the owner be not entitled t (5 recover 
freight for any proportion of goods he may bring home 
fliort of a complete cargo, and ii fiiould appear by any 
fubfequent admeafurement of the vefle 1, even after the 
delivery of the cargo, that there was wanting fome ftnall 
fradlion of a complete cargo; if the lliip had been fup- 
pofed to meafure 400 tons, and a cr.rgo adapted to that 
proportion had been loaded, and it turned out that (he 
meafured 10 or 20 tons more; the owner would alto- 
gether be defeated of his remedy for the whole freight. 
But would not fuch a conftrudlion be contrary to com- 

X 2 mo n 
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1808. mon fenfe and the true nature of fuch a contraft; and 
can any fuch meaning be fairly inferred from the terms 

Ritchie 

agaiafi of it ? But it is faid that a different condruftion will 
bear hard upon the merchant who has dipulated for the 
delivery of a complete cargo. It does not follow, how- 
ever, from thence, that if there has been an imperfeft 
delivery, he will be ouded of his remedy : for clearly 
an action on the cafe lies again ft: the captain who has 
mad'' an imperfect, when he could have made a perfeft 
delivery. But I (hould require the ftrongeft authority to 
be adduced before I held that this was a condition pre- 
cedent, when the confequences of fuch a condruftion 
would be fuch as I have before dated. There is no cafe, 
however, where the delivery of lefs than a complete 
cargo has been held not to be apportionable. Where, 
as in Smith v. WHfo/t (n), the freight is made payable 
upon an indivifible condition, fuch as in that Cafe the 
arrival of the fliip with her cargo at her deftined port of 
difeharge ; fuch arrival, See. mud be a condition prece- 
dent; beenufe it is incapable of being apportioned : but 
here the delivery of the cargo is in its nature divifible, 
and therefore I think it is not a condition precedent ; but 
the plaintiff is entitled to recover freight in proportion to 
the extent of fuch delivery ; leaving the defendant to his 
remedy in damages for the (hort delivery. And all the 
cafes of conditions precedent have been where the thing 
to be done was a drift indivifible condition. The fame 
may be faid of the cafe of the five (hips mentioned from 
Malynes , which were freighted out to Leghorn and Civita 
Vecchia> there to remain a certain time and take in their 
lading and return home ; and fome of them came away 

M 8 Eajl, 437. 


withouc 
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without any lading, before the precife time ftipulated for 
their abiding there to be laden had expired. In this cafe, 
however, the condition isdivifible, ami the real juftice of 
the cafe will be attained by the plaintiff's recovering his 
freight in the proportion per ton of the goods delivered ; 
and the remedy of the defendant will ftili be entire to 
punifli the mailer for Ids imperfeft and wrongful de- 
livery. 

Grose J. It is not a condition precedent to the claim 
of freight that a complete cargo ihould be delivered. 
The agreement, however, does contain a condition pre- 
cedent in one part; for the payment of the freight is 
made a condition precedent to the delivery of the car ;o; 
the naafter being to “ deliver the fame on being paid 
freight." 1‘his is ftrong to llievv that tr parties !.\;w 
how to make a condition precedent where it was fo 
intended : but they have not done fo in the inftance new 
in queftion. And to conilrue fhe delivery of a complete 
cargo to be a condition precedent to the right to recover 
any freight would be manifeftly unjuil ; became if de- 
fault were made iii ever fo fmall a proportion of that 
which would be a complete cargo, the mailer would not 
be entitled to any freight for however large a proportion 
of goods he may have delivered. The reasonable con- 
ilru&ion therefore is, that the plaintiff* ihould receive 
freight according to the quantity per ton which he has 
delivered. But ii is faid that the intention of the parties 
was that the defendant fliould receive a complete cargo, 
as much as could be (lowed in the (hip ; and that this 
was a material (lipulation to be performed for his benefit. 

I will not fay now that it was not fo : but t iking it to 
be fo, the defendant has his femedy for the breach of it. 

% X 3 If 
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1 808. If either of the parties break his part of what he has en- 
cased to do, he will be anfwerable to the other. In this 

Rxtchik ® 6 

' way perfefk juftiee will be done to both : but not fo if 
At kim son. , „ . . , ... 

the delivery of a complete cargo were made a condition 

precedent to the payment of any freight: and therefore 

1 do not think that it was the intention of the parties to 

make it fo. The cafes, where a£l$ dipulated to be done 

by one party have been held to be conditions precedent 

to the claim of the other, have been where it appeared 

upon the face of the contrail to have been the intention 

of the parties that the one thing fhould not be dou* by 

one party till fumething elfe had been done by the other. 

But no fuch intention appears here. 

Le "Blanc J. The queition depends on the conftruc- 
tion to be put upon this inftrument ; whether we can 
fee from the whole of it that it was the intention of the 
parties that the delivery of a complete cargo (hould be a 
condition precedent to the recovery of any freight at all. 
This rule was laid down in one of the early cafes, King- 
jlonv . Prejlon (//), which has been fince followed in others. 
Now the delivery 01 the cargo was in its nature divifible; 
for it confided of hemp and iron, the freight of which 
was to be paid for by the ton, according to a different rate 
of payment for the one and for the other : and therefore 
we cannot colledl the intention of the parties to have been 
to make the delivery of a complete cargo a condition pre- 
cedent to the payment of freight for any part which was 
delivered. The rule was laid down in Boone v. 1 'lyre , and 
approved by this Court in Campbell Jones , and by the 
Court of Common Pleas in %be Duke of St . Albans v. 

(*) T., 13 Geo. 3. ft. lift! at length in v. DcugL 689. 


Shore, 
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hhore % that where a covenant goes to the whole of the 1808. 

confideration on both Tides, there it js a condition prece- rTtToic 

dent : but where it does not go to the whole, but only to a x ain A 

. % 7 AiKmrocb ! 

a part, there each party mud Tefort to his feparate reme- 

dy for the breach of the contraft by the other. Here it 
is clear that the delivery of a complete cargo does not go 
to the whole confideration of the frtight ; becaufe the 
failure of bringing home one ten lefs than the full quan- 
tity of 400 tons would prevent the plaint ifF from recover- 
ing for the 399 tons which he might have brought over. 

The lofs on his part by fuch a conflruciion would bear 
no fort of proportion to the injury fullered by the defend- 
ant. The fair conduction therefore is, that the plaintiff 
ftiould reiGv-.T freight for what he has performed ; and 
that the defendant thould have a remedy ngainfl him for 
that which he has nor performed, and which lie ought to 
lnve done. 

Bayjjiy J. There would b? great injuftice done by 
holding this to be a condition precedent ; and none by a 
different confiruRion ; becaufe if the defendant has fuf- 
tained any injury by the non delivery of a complete cargo, 
he wiil recover a compenfarion in danvtgts commenfurate 
to in th injury. It is neceflary to look to the indrument 
to fee whether this be a condition precedent; to fee what 
the intention of the parties was in this refpeft. Ic be- 
gins by dating that “ it is this day mutually agtwtl” &c. 

That would have fume little influence to fiiew that each 
of the parties had mutual dipulations to make. Not that 
thofe words would control the meaning of the fubfequeru 
words, if it clearly appeared that a condition precedent 
was intended by them. Then the captain engages that 
the (hip Avail be " tight, &c. and every way fitted for i^c 
X 4 voyage. 
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voyage, and (hall with all convenient fpeed fail and pro- 
ceed to St. Peter/burgh.” Now if thofe were to be deem* 
ed conditions precedent, then if there were any defe£fc in 
the fitting out, or an hour's delay in the failing, the re- 
medy for the freight would be defeated. Could that 
have been intended by the parties? Then the {hip is to 
return with a complete cargo: and if that were a con- 
dition precedent, then if there were a deficiency of one 
ton only in the cargo, though all the reft were delivered, 
the defendant would have all the benefit of f»*c*h delivery 
without being obliged to pay any thing for if. 1* that 
reafonable ? and can we colled any fuch intention from 
the instrument ? In Cook v. Jennings the freight was to 
be paid for deal* delivered at Liverpool: none were deli- 
vered at Liverpool i and therefore no freight could be 
due. In Bright v. Coivper an entire fum was to be paid ; 
and therefore unlefs the plaintiff was entitled to recover 
the whole, he could not recover any part. Unlefs there- 
fore there was a performance of the whole for which that 
entire fum was to be paid, which there was not ; he could 
recover nothing. But there is nothing here to fhew that 
it was the intention of the parties, that the delivery of a 
complete cargo fliould be a condition precedent to the re- 
covery of any freight adually earned. Great imultice 
would enfue from holding it to be fo; and no injultice to 
cither party from holding it not to be fo. 

Poftea to the Plaintiff, 



in the Forty-ninth Year of GEORGE III. 


Lady Wilson againjl Wigg and Another, Exe- 
cutors of Anderson. 


'J'HE plaintiff declared in covenant upon a leafe grant- 
ed by her and her hufband, deceafed, to the defend- 
ant’s teftator of certain lands and tithes for 21 years from 
Michaelmas 1787, at a certain rent; whereby the teftator 
covenanted for hitnfclf, his executors , adminiflrators and 
ajjigns , to perform the covenants in the leafe. And 
by the firfl count, after Hating the above, and that 
the teflator had entered and was poflefled of the 
premifes, and made his will, appointing the defend- 
ants executors, and died, and that the defendants 
had proved his will, the plaintiff alleged breaches 
of covenant by the teflator in his lifetime. And by 
the fecond count (he charged, that after the teftator’s 
death, and after the defendants had proved his will, &c. 
and during the term, all the efbte, right, title, intered, 
and term in the demifed premifes came to one D. Ander- 
fon by ajftgnment thereof \ by virtue of which he entered 
and was poffcflVd : and then the plaintiff charged, that the 
fa id D. Anderfun Juice the nffignment made to hint as afore - 
faidy and his faid entry and ppffeflion, &c. had not kept 
the covenant in the faid leafe, (fpecifying the breaches 
in the ufual way by fuch affignee of the term ;) conclud- 
ing, and fo the plaintiff faith, that neither the faid tefta- 
tor in his lifetime, nor the defendants after his death, nor 
the faid D. Andtrfon fince the aflignment made to him 
as aforefaid, have kept the faid covenant, but have broken 
$he fame, Sc. 


To a count In 
covenant, 

‘ charging the 
defendants at 
executors for 
breaches of co* 
venant by their 
teftator ask flee, 
who had cove- 
nanted /or him- 
felf, his ex ecu* 
tors and afligns, 
may be joined 
another count, 
charging them 
fliar after the 
Mlatoi’s death, 
and then prov- 
ing the will, 
and during the 
h i in, the de- 
mikd piemifes 
came hy * ffign- 
merit to one 
D. again/l 
whom breaches 
were allied, 
and concluding 
that fo neither 
the teftator, iur 
(Ik defendants 
alter his death, 
nor /). rf. fjnee 
the allien meat 
to him had kept 
the laid cove- 
nant, but had 
broken the Curie. 
And plene ad- 
mmirtravcrunt 
may be pleaded 
to both counts. 
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1808* The defendants pleaded, iff:, performance of the cove- 
nant by the teftator in his lifetime ; and 2dly. nlene ad- 

Vfnrcti . ' _ _ * r 

ugainj miniitraverunt as to the hirue breaches : and demurred 
and Another; fpecially to the breaches aligned in the fecond count to 
Executors, i.-w. j ovc k een committed by D. Anderfin the aflignee of the 
term, becaufe he was no party to the aft ion ; s;nd bepayfc 
the plaintiff could not count in the fame declaration 
againft the defendants as executors for breaches of cove- 
nant committed by the teftator in his lifetime, and for 
other breaches of covenant by the defendants tbemfelves, 
or by the laid D. A . as ajjlgnee of the leafe ; and that 
thefc different breaches of covenant could not be joined 
in the fame declaration ; arid that the defendants, as exe- 
cutors, were not by law anfwerable For the afts of D. A 
as alleged againft them for breaches of covenant afligned 
againft the faid D. A, 8 'c, On which there was joinder 
in demurrer. 

Mauley Serjt. in fupport of the demurrer, being afical 
by the Court wlrat objtftiou there couhl be to this mode 
of decLr.ing againft executors, anfwercd that the two 
counts could not properly be joined, becaufe in the ffift 
they were furd as executors for breaches of covenant by 
their teftator; and in the fecond they were fued in effeft 
as aflijnees of the term after their aflignment to D. An - 
derfm for breaches committed by him ; and it might be 
very doubtful whether plcne adminiftraverunt could be 
pleaded to the fecond count. 

Lord Eli.t-nuorouch C. J. The teftator covenants 
for himfelf, his executors and affigns : then are not his 
funds liable to the plaintiff for any breaches committed 
by himfelf, or his executors, or his afligns ? D. Anderfon 

7 « 
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is an allignee of the teftator, and his executors are liable 
in that character for breaches committed by him : and 
therefore no doubt that plene adminiftraverunt may be 
pleaded to the laft count as well as to the firft. That was 
fettled in the cafe of Lyddall and others v. Dunlopp and 
others , Executors of Fenton (a)> 


180 8* 


WlLSoVf 

agav'fi 

W 10 o 

and Another* 
Executors, See* 


Manley Serjt. then prayed leave to amend ; which was 
granted conditionally. 


Holroyd was to have fupported the declaration. 


( fl ) 1 mi;. 4 . 


Wells amhift Fydkll and Elizabeth Betts. 

o J N' -v. x * 


'-pHE plaintiff fued the defendants as executor and 
' executrix of John Betts deceafed, which J.hn Betts 
was furviving executor of John Pari/h, deceafed, in co- 
venant, upon an indenture of demife dated :c;th March 
1774, whereby John Pari/h de mi fed to one L. Pape cer-^ '°P|^P^ cnc ^ 
tain land and buildings for 70 years from the 5th of April all the poods 

and chattels of 

then next, at a certain rent, and on certain covenants: the original tef- 
and declared that by another indenture of the ictli of oT h.s^dcatV 
June 1774, Pape afiigned the refnlue of the term to the handVofUie 
plaintiff. That Pari/h afterwards died during the term, 


It is not enough 
for the executor 
ot an executor, 
fued for brtach 
oi covenant 
made by the 
original teftator, 


having firft duly made and nubiilhed his will, and thereby pleading pKne 
' ^ J ad mini flu vi 1 by 

appointed the faid John Betts and one F* Flowers execu- the rirft execu- 
, r , tor; oratleaft 

tors thereof, who duly proved the lame. That Flowers that he, the &. 

afterwards died, while the plaintiff was fo poffcffed of the ha” noaffcT/of 

the firft; fo.isto 

ftisw that he had no fund out of which any dcvnftavic by the firft executor could be 
nude good. 


term ; 



CASES to MICHAELMAS TERM 


3*« 


1808. 


Wells 

ogainft 

Fyuell 
and Anothsr, 
Executors, &c. 


term ; whereby John Betts became furviviog executor of 
Parijh; and that John Betts afterwards, on the nth of 
Qftober 1803, died, having firft made his will, whereby 
he appointed the defendants bis executor and executrix, 
who duly proved his] will, & c. The declaration then 
ftated a breach of the covenant for quiet enjoyment by 
John Parijh in his lifetime, and fince his deceafe by the 
defendants as fuch executor and executrix as aforefaid, in 
confequence of an evi&ion of the plaintiff 7 from a certain 
part of the demifed premifes by the mayor and burgeffes 
of Bcjlon having lawful title thereto. 

The defendants pleaded, inter alia, that they have fully 
adminiftered all and fingular the goods and chattels 
which were of the faid John Par'jh , deceafed, at the 
time of his death, and which have ever come to the 
hands of the defendants as executor and executrix as 
aforefaid to be adminiftered, to wit, at, See. ; and that 
they, the defendants, have not, nor on the day of ex- 
hibiting the bill of the plaintiff' in this behalf, or at any 
time fince, had any goods or chattels which were of the 
laid John Parijh , deceafed, at the time of his death, in 
the hands of them, the defendants, as executor and exe- 
cutrix as aforefaid, to be adminiftered ; and this the de- 
fendants, executor and executrix as aforefaid, are ready 
to verify; wherefore they pray judgment if the plaintiff 
ought to have or maintain his aforefaid a£tion thereof 
againft them, Sec. To this plea there was a general 
demurrer and joinder. 


Williams Serjt. objected to the fufficiency of the plea, 
which only put in iflue the due adminiftration by thefe 
defendants of the affets of the original teftator Parijb i 
which had come to their hands, as fuch affets 5 but did 

not 
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tiot alfo allege, as it ought to have done, that their im- 
mediate teftator, John Betts % had fully adminiftered in his 
own time the affets of his teftator Parijh which had 
come to his hands ; or at lead that the defendants had 
fully adminiftered to J. B. their own teftator. The 
frame of the plea would then have been, that the defend- 
ants 9 teftator J . B. had fully adminiftered all the goods 
and chattels of his teftator J . Parijh which had come to 
his hands in his lifetime ; and that the defendants had 
fully adminiftered ail the goods and chattels of J . Parijh 
which had come to their hands as executor and execu- 
trix of y. B . fince his deceafe, &c. — or that they had 
no affets of their teftator J. B. in their hands to be ad- 
miniftered. For it might have happened that the ori- 
ginal teftator Parijh had large funds which had been 
converted into money by his executor J . Betts y which he 
had not adminiftered, and when mixed with his own 
property could not be diftinguiflied ; and fuch mixed 
property might have come to the hands of the defend- 
ants, his perfonal reprefentatives, apparently as his own 
property. But if the plaintiff had taken iffue on the 
plea as it now (lands, it would not have been fuflicient 
for him to have (hewn that J . Betts had alfefs of Parijh , 
And that the defendants had affets of y. Betts ; ujnlefs 
he could alfo have lhewn that the defendants had affets 
of Parijh $ which in the cafe fuggefted of a mixed fund, 
it would have been impoflible to have diftinguiflied. 
Before the ftatutes 30 Car . 2. c. 7. and 4 & 5 IV* & M „ 
r. 24. f. 12. If an executor had wafted the goods of his 
teftator, and died, no ?£tion would have lain againft his 
perfonal representative; becaufe the aftion arifing ex 
malcficio, it died with the perfon. But fince thofe fta- 
tutes giving the remedy over, that anfwer cannot be 
8 * given 
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given to the prefent objeftion. The plaintiff does not 
indeed charge A rffevaftavit by J. Betts ; nor was it riecef- 
fary ; for if he had, the defendants might {till have co- 
vered themfelves by pleading plene adminiftraverunt to 
him*, according to the true record of Skelton v. Hawling(a)+ 
The only authority which feems to fupport this plea is 
the conclufion of the report of Williams v. Keitifhame (b)\ 
where. Upon a repleader awarded, the defendant, who 
was fued as the executor of an executor on a bond made 
by the firft teftator, is ftated to have pleaded de hovo % 
€i that he, after the death of both teftators, had fully ad- 
miniltered all the goods and chattels which were of the 
firft teftator at the time of his death, and that he had no 
goods or chattels which were of the faid firjl teftator at 
the time of his death in his hands to be adminiftered on 
the fuing out of the writ or afterwards.” But upon con* 
lideration of the whole cafe, it ihould feem that that was 
pleaded in addition to the former plea that the defendant’s 
t flti tor in his lifetime-, fully adminiftered all the goods and 
chattels which were of the firft teftator at the time of 
his death, &c. : for the repleader was awarded to corrett 
the error iu the fubfequent part of the firft plea, where 
he had ftated that he ( the defendant) had no goods or 
chattels which were of the firft teftator at the time of his 
death in his hands to be adminiftered, &r. ; when it 
fliould have been that his (the defendant’s) tejlator , (the 
firft executor) had fully adminiftered to his teftator, 

and he, the defendant, to his teftator. And this is con- 

% 

firmed by the form of pleading in a fubfequent cafe of 
Woodward v. Cbickejhr , exc.utor, &c. in the fame 

(«0 1 JVJj *58. explained and corrected by the record, as it appears 
In the note to JVbe&fy v. Lane, 1 SaunJ, 319, J, 

(*) h- ' 74 -*- r S' 

book; 
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bpok (a ) ; where, to a fimilar aflion againft (he executor 
of an executor, he did not plead pleue adminiftravit ge- 
nerally, but that his teftator, the -firft executor, had 
duly adminiftered : though he omitted to plead further 
that he alfo had duly adminiftered : ft>i, as was there ob- 
ferved, the anfwer was not full and perfect. Still it 
{hews, comparing the two cafes together, fo near in 
time to each other, what was neceflary to conftitute a full 
and perfeft anfwer by an executor of an executor fued 
for a debt of the original teftator. 


1 8o8* 


WKLLft 


ajrmnft 
Fydeix 
and Another, 
Executors, &c.‘ 


Abbott contra. The eftate of the firft teftator is the 
only one which is bound in law for the ft\tisfa£tion of the 
plaintiff's debt; and therefore if the defendants have never 
had any part of that eftate out of which the debt was to 
be fatisfied, and in refpeft of which they are charged, that 
is at lead a prima facie anfwer to the demand. The waft- 
ing of the original teftator’s aflets by the firft executor, 
being a criminal ad and offence, is not to be prefumed : 
but if he have been guilty of it, the plaintiff fliould have 
brought forward the charge fpecifically by alleging a do- 
vaftavit in his declaration, as was done in Skelton v. Haw- 
ling ( b ) ; in order that the defendants might be prepared 
to refute the charge. If there were any goods of the firft 
teltator liable for this debt, they muft have come into 
the hands of the defendants, unlefs wafted or admini- 
ftered. The plaintiff does not charge that any goods were 
wafted by the firft executor ; fuch as came to his hands 
muft therefore be ukrn in the firft inftance to have been 
duly adminiftered. Then the plea of plene adminiftrave- 
runt, covering all the a£U of the fecond executors, if 


prima. 


M Dj- ityi. ' (i) j JVilf, i S s. 
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1808. prima facie a good anfwer to the declaration. And no 

— # greater difficulty is thereby put on the plaintiff than if the 

againft defendants had pleaded a full adminiftration both by the 
Fy»kll r \ 

and Another, firft executor and by themfelves 5 for the plaintiff could 

*• * only have taken iffue on one of thofe falls 5 and if they 
meant to rely on a wafting by the firft executor, it would 
have been (till open to them to reply it. If the latter part 
of the report of Williams v. Keinjhame in Dyer (a) cor- 
re&ly ftate the whole of the plea, as it purports to do, 
that is an authority in point for this form of pleading. 
The firft plea rhere dated was certainly imperfect, pro- 
bably from mere miftake j and a repleader was awarded. 
Then if the new plea dated had been in addition to the 
firft, it is probable that the reporter would have faid fo. 
And there is this reafon alfo for fuppofing it was nor, that 
the plea would otherwife be tautologous ; for the defend- 
ant had in firft inftance pleaded that he had no goods or 
chattels in his hands of the firft teftator at the time of his 
death to be adminiftered ; and the fame allegation is con- 
tained in the new plea (£). [ Bayley J. If the plea here 

had been that the firft executor had fully adminiftered, 
&c. and that fince his death his executors had no goods 
and chattels in their hands of the original teftator 5 would 
it have been pleading double to have replied that the firft 
executor had not fully adminiftered, nor the defendants 
fince his death, &c. ? Le Blanc J. Both thofe falls 
fuggefted as proper to have been dated in the plea are 
necefiary to be fubftantiated in order to give a complete 
anfwer to the plaintiff’s demand. Bayley J. If the re* 

(<|) Dy . 174. h. 175. 4. 

* {£) It was afked by the Court whether the roll had been fearihed : hut 

it had not : and as no opinion appeared to have been given on the new 
plea, it was not thought neccflary. 


plication 
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plication could not put in iffue the whole plea as lugged- 
ed$ then if the firfl executor had received 100/. affiets, 
and had duly applied 50 and walled the other 50/. 5 
and if the fecond executor had received 50A a Acts of the 
fird executor, and had waded as much ; then if the plea 
now pleaded be good, and the plaintiff, having better 
proof of the wading by the fird executor than by the 
fecond, w.ere driven to reply the wading by the fird, then 
the defendant would cover his own wading.] If the 
plaintiff could take iffue on both fa£ls, there is no reafon 
why he Ihould not reply the one which was omitted in 
the plea, and dill rely on both. He then referred to the 
precedent of fuch a pica as this pleaded, 4thiy, in Lock - 
yer v. Coward and another , executors of an executrix (a) 9 
which did not pafs without obfervation, though this 
point did not arife, but another point upon the replica- 
tion to that plea. 



i8gJJ. 


Www' 

FtTokVl 
and Another, 
Executors, 


Williams Serj f., in reply, doubted whether the plaintiff 
could charge a devadavit by the fird executor in his re- 
plication to this plea : but contended that at any rate he 
ought not to be driven to rely on it, as he might not know 
at the time that the goods had been waded. But the 
defendants ought to plead fuch a pica as will cover all 
the aflet8 of the original tedator, as well thofe which 
came to the fird executor’s hands, as thofe come to their 
own ; and then as both the fa£ls make only one defence, 
the replication may well put the whole in iffue. As ia 
Hancock* v . Prowd , Admimjirator ( 4 ), where fcveral judg- 
ments recovered were pleaded to cover the whole affets ; 
a replication anfwerxng <each particular judgment, and 

(<*) 3 Wxlj . 55 . (£) 1 Saund. 336 . b . 

Vol. Y con- 
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concluding the anfwer to each with a paratat vcrificare, 
was held to be rightly pleaded, and not double. 

Lord EtLBNBoaooGH C. J. In the abfence of any 
preeife precedent of the proper form of a plea of plene 
adminiftravit by the executor of an executor, we muft be 
guided by the rule of reafon and common fenfe. The 
queftton is, whether this plea give a fair prima facie 
anfwer to the declaration: for where an executor is 
charged for a debt of his teftator, it is incumbent upon 
him to give an anfwer denying having any funds or a fuf- 
£cien?y of funds to anfwer the debt, otherwife it (hall be 
prefumed that he has funds in his hands applicable to 
the purpofe. This is the cafe of executors of an exe- 
cutor 5 apd if the ford executor received aflets and did 
not duly apply them, he would be liable de bonis propriis; 
and if the fecond executors received aflets of the firft tef- 
tator or of fuch fecond teftator, and did not duly apply 
them, then they would be perfonally liable. Now by 
this form of plea the defendants purge themfelves of any 
wafting of the goods of the firft teftator come to their 
own hands ; but as to the admmiftration of the aflets by 
their own teftator they fay nothing. How then are we 
to cofle£l whether the firft executor well applied the aflets 
1 of his teftator, without any thing faid in that refpett by 
{he fecond executors ? The plea being filent as to this, 
if iflite were taken upon it, would it not be fufficient for 
{he defendants to prove that they had well applied what- 
ever aflets had come to their hands of the firft teftator ; 
though there might have been funds fufficient come to 
the hands of the firft executor which be had mKapplied s 
and though enough had in fa €t come to the hamfeof the 
fecond executors of the proper funds of the firft executor 

which 


1 80S. 

tViiu 

W 

Fybill 
and Another, 
Bsccntortp Sec. 
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fchich would be liable to make good fuch wafting by him. 
Then the defendant* have by thii plea only given an an- 
fwer to one part of a cafe which points at two kinds of 
mifapplication of thofe funds which were liable to the 
plaintiff's demand : it is therefore an imperfed anfwer. 





and Another. 
Executor*, *«., 

t 


Grose J. declared himfelf Of the fame opinion. 

Le Blanc J. This plea does not cover the whole of 
the declaration. The plaintiff has a claim on Parijb t for 
which the defendants are liable if any funds of Parijb 
have come to their hands which have not been duly a&> 
miniftered, or if their teftator Betts received and mifap- 
plied any of the funds of his teftator Parijb t and the 
defendants have fufficient affcts of Betts in their hands. 
The plaintiff is not cognizant of the affairs either of the 
firft teftator, Parijb, or of the fecond teftator, Buts; 
but he fues the perfonal reprefChtatives of both. The 
defendants may difcharge themfelves in two ways ; cither 
by (hewing that the firft executor fully adminiftered all 
the goods and chattels of Parijb which came to his handle 
and that the defendants fince the death of the firft exe- 
cutor have duly adminiftered all that they have received 
of Parifb'i affets : or they may (hew that they have re- 
ceived no affets of the firft executor. But as the plea 
now (lands they leave unanfwered every thing refpedling 
the affets of the firft teftator which came to the hands of 
his executor, and merely anfwer as to their own applica- 
tion. And in the abfence of precedents on which reli- 
ance can be had, in refpe£t to the form of fuch a plea, 
we muft look to the reafon of the thing i which requires 
a fail anfwer to be given in the firft inftance by thofe who 
muft be taken to be cognizant of the fails j for otherwife . 

Ta 
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there mud be a rejoinder and replication upon matter 
which ought to have been originally dated by the defend* 
anti, and that, will be throwing a burthen upon a plain- 
tiff to reply a faft of which he cannot be fuppofed to be 
cognizant at the time. . 

Bayxey J. The plaintiff is entitled to recover his 
debt in either of two events : if the defendants have re- 
ceived affete of the original teftator, and have not proper- 
ly applied them : or if the defendants have received affets 
of the firft executor, and the firft executor had received 
affets of his teftator and had not duly applied them. The 
defendants hare only aufwered as to one of thofe events ; 
but the plaintiff may be entitled to fatisfadion out of 
both funds ; and therefore he is entitled to have the iffue 
fo framed that if any thing be forth coming to him out 
of either fund, he may be able to avail hirofelf of it. 
But if we were to hold«the prefent plea to be good, it 
would work injuftice; for the plaintiff would fail, if he 
could only (hew on the trial that the firft executor had re- 
ceived affets, and converted them to his own ufe ; and if 
the plaintiff were driven to reply that the firft executor had 
received and mifapplied the affets of his teftator, and iffue 
were taken on that fact only, it would exclude the plain- 
tiff from recovering affets of the original teftator which 
had come to the defendants and been mifapplied by them : 
and the inconvenience in the cafe which I before put in * 
the courfe of the argument would enfue from this mode 
of pleading. But the plaintiff is entitled to have the iffue 
lb framed as to include both the events on which the 
defendants’ liability arifes. ... 

' Judgment for the Plaintiff, 
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The King ogainjt The Inhabitants of RushOlme. , , 

Nov, igitw } 

J^ANIEL COTTERELL , his wife, and children, Noffttiement * 
were removed by an order of two juflices from byfcrvingundcr 


Dijley in Chejbire to Rujhulme in Lanca/bire , which order ^ i H n*g fo? £b u r 

was confirmed by the Seflions, on appeal, upon thefe years, with li- 

... bert y l ^ e 

fads, which were Hated fpecially for the opinion of this fcrvant to leave 
Court. ’The pauper, 2). Cotlerell , was hired to John year * 
Tonge^ in the townfliip of Rujbultne, for four years, with bi taken** 


liberty, to leave a week every year to fee his friends, and 
he ferved the four years accordingly. week out of 


Topping and J. Williams , in fupport of the order*. 
The hiring here was entire for four years an end, and 
not four fuccefiive hirings for fo many fucceffive years ; 
and the only queflion is, whether the exception, if it be 
fuch, will make it a contrad for lefs than a year ? No 
argument can elucidate the cafe beyond the ftatement 
of the queftion ; and accordingly as that is anfwered in 
the opinion of the Court, the legal coofequencc is clear : 
if it be an exception in the contrad, fo as to make it at all 
events a contrad for lefs than a year, no fettlement can 
be gained : if only a difpenfation, it may. And with 
refped to the latter, they obferved, that this was only a 
liberty to go and fee friends for a week in every year. The 
pauper was not at liberty to hire himfelf to any other 
perfon ; as in Rex v. Bijhops 9 Hatfield (a), to let himfelf 
for the harveft mdnth ; and in Rex v. Empington (b), to 
tire himfelf during the flieep- (hearing feafon, [I* 


(«} Burr* S. C. 439. 

Y 3 


W 11“ 79 «• 


Blanc 



s* 

ltd. 

The Kino 
sgaitf 

The lrthibitfcntt 
ftvinuii. 


Monday, 

Nov. 21ft. 

A plea of tender 
to one connc» 
and a plea of 
alien enemy to 
another, cannot 
be pleaded to» 
fethpr# 


* CASES m MICHAELMAS' TERM 

Blanc J. referred to Rt* r. Over («), where a peafioner 
of the Eaft India Company, hiring himfelf for a year, 
yrith a jrefenration of two daya in each half-year for 
him to go and receive hia penfion, waa held not to gain 
a fettlemenfby ferviee under foch a coptrad.] 

a 

Scarlett, contra, (hortly referred to MatcksfitU v. 
Sutton ( 4 ), Rttc v. Kingswinford (c), and .Re* v. NortA 
Niilty (d), aa in point ; where the ftipulation in each 
contract was to work only certain hours in the .day, un- 
der which no fettlement could be gained: and thjs wap 
|a effc£k to ferve only 51 weeks in each year. 

Lord Ellknporouch C. J. Here is a hiring foj a 
period of four years, with an exception of a week in 
every year ; that is to be taken diftributively, a week out 
of each year. Therefore the mailer had no dominion over 
the fervant for any one entire year, but only for one year 
miups one week in that year, and fo on. 

Orders quaihed. 

(«) s Etfl, 599. ( t ) Bufr. s. c. s$s. 

(*) 4 7 tw Rtf. 119. (j) S' Term Ref. 


ShombecK againft Ds La Cour. 

'J’HE defendant had leave to plead feveral matters; 

as to all the matters in the declaration, except 
t /• 17/. Si., parcel, See. of the third count, that he did 
not promife t and a tender of that fum $ which the plain* 
tiff refufed to accept : and for further plea, as to all but 
the 3d count, that the plaintiff ia an alien enemy. 
Whereupon Ho/rojd obtained a rule for the defendant to 

(hew 
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fitew caufe why fo much of the rule to plead double at 
appliee to the two left pleas fliould not be difcharged, 
and why thofe two pleas fliould not be (truck out, upon 
the ground of their inconfiftency. This was now op- 
pofed by Richard/on, who obferved that there was no 
occafion for the rule to plead double as to thefe two pleas, 
as they went to different counts ; and therefore the cafe 
a&uft be taken to be the fame as if the defendant had in 
the common way pleaded a tender as to one count, and 
a plea of alien enemy as to another. That the plea pf 
alien enemy had been permitted by the pradice of this 
Court, though not in C. B. {a), to be pleaded with other 
pleas ; and that there was the lefs reafon for the objec- 
tion, as alien enemy might be given in evidence under 
the general Hue. 


Skom.ick 
Mtaud I 

DsUGsva* 


The Court , however, approved of the practice of C. if. 
Lord Ellenborough C. J. obferved on the manifeft repug- 
nancy of thefe pleas : the plea of tender admitting that 
the plaintiff had a locus ftandi ip court as to part of the 
demand ; and the plea of alien enemy denying that he 
had any right to ftand in a Brtufb court of juftice, or to 
recover any thing. 

Rule abfolute. 

(g) In Tbyatt v. ¥*u*g 9 % BcJ* & M 71 the Court of C. B . rtfyffd 
fo allow run affimffit and slpn tntmy to be pleaded together. 
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Muultff 
Hov. lift. 


Delanoy againft Cannon. 


After a writ 
fued out, and 
common baii 
filed, agsinfl a 
defendant by 
tlie name of J., 
It is irregjlar 
for the plaintiff 
to declare 
agauntt him by 
the name of R>, 
fued by tbe 
nqtm of J j and 
the defendant 
■pay fet afide 
the pioceedings 
before plea. 


^WRIT was fued out againft the defendant by the 
name of John, and common bail filed againft him 
by the fame name : and then the plaintiff declared againft 
him by the name of Robert (his real name) fued by the 
name of John 5 on which Ffpinaffe obtained a rule nifi to 
fet afide the proceedings for irregularity; againft which 
Rtchardfon now (hewed caufe, and cited Oakley v. 
Giles (a). But The Court obferved that the application to 
f*:t alide the proceedings for irregularity was not made 
till after judgment, and when the defendant might have 
before pleaded in abatement ; but here it is before plea. 
He then referred to Summers v. Wafon in C*B.(b)\ 
Where a fimilar objefiion was over-ruled in the cafe of 
bailable procefs. To which it was anfwered that the cafes 
of Green v. Robbfon (c), and others to the fame cfFefl: (d), 
had not been there mentioned ; which cafes (hewed the 
proceedings here to be irregular. And the Court made the 

Rule abfolute. 


(a) 3 Eeflt 167. ( b ) f Bof. & Pull. ioj. 

(0 II. % 3 C. 3. vide 1 TM't Prae* 366. 

{d) Vide Dae v. Butcher, 3 Term Rep* 61 1. and Corbett v. Bain, ib. 660* 
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Bainbridge and Another as . ain /1 Neilson.. 

° " ■ Mv. ®si 


*JpHIS was an a£Hon upon a policy of aflurance upon 
the (hip Mary> valued at 6000/., at and from Li- 
verpool to any port or ports in Jamaica , during her ftay 
there, and from thence to her port of difcharge m Great 
Britain , &c. : and alfo upon another pplicy of infurance 
Upon the freight of the fame fliip from Jamaica to her 
port of difcharge in Great Britain 9 valued at 4000/. At 
the trial at Guildhall a verdift was found for the plaintiffs 
for 139/.. 5/. 4 d, t fubjeft to the opinion of this Court on 
the following cafe. 

The defendant fubfcribed both the. policies for aooA 
each. The pfaintifTs at the time of effecting the in* 
furance, and alfo at the time of the capture after men- 
tioned, were interfiled in the (hip and freight. The (hip 
failed in due time from Jamaica with a cargo and freight 
bound to Liverpool / and on the 21ft of September 1807 
was captured on her voyage home by an enemy ; and on 
the 25th was re-capture^. Qn the 30th of September 


A (hip in(ure<{ 
from Jamaicsio 
Liverpool was 
captured in the 
courfe of her 
voyage, and re- 
captured in a 
few days ; dtfii 
the allured hav- 
ing received in- 
telligence of the 
capture, but n<* 
of the jecap- 
ture, gave no- 
tice of abandon- 
ment : and (bon 
after receiving 
intelligence of 
the recapture, 
and that the 
(hip was fafe in 
the peffeflion of 
the recaptors, 
in a port in Ire - 
lottdy but with- 
out any further 
knowledge of 
her (late and 
condition, he 
per filled in his 
notice of aban- 
donment: hut 


the plaintiffs received intelligence at Liverpool of the |J r e J^ r ^ s ^or- 

capture, but not of the re-capture * and on the day £ol- ** to his poffef- 
.... » . • i (ion without da- 

lowing communicated the fame to the underwriters, and mage, and ar- 

gave notice of abandonment. On the ad of Ottober the Z mid 

intelligence of the capture was confirmed} and on the * he 

6th of Oflobtr , being five days after the notice of , ban* *j“ r ***£ f ,he 

amounting only 

to >5/. 4& % 4 . per cent. : held that he was not entitled ^abandon ; it appearing in the refuR 
that at the time when the notice of abandonment was' gWeo, 4 t wjas irs-fatt only a paitul 
and not a total lofs, at the allured fuppofed j and there being no fubfequent circumftances, 
fuch as the lofs of voyage, high folvage, Arc. to continue it a totai iofc. r And quaere whe- 
ther in any cafe, if that, which in its inception was a temporary total Jqfr, turn ouc by fub- 
ftquent events to be only a partial lofs, hefort any aflion brought, the « flu red be entitled 
to infift on his notice to abandon given during the exi Hence of fuch temporary total lofs. 

• The like point was ruled on the frtght policy, on which there wa® a partial lofs of 
X3/. ijj. 5 d. percent. 1 

' Cut at any rate if the underwriters accept the offer of abandonment, made upon fuch 
temporary total lofs, both parties are bound by it. 

donment, 
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donment, the plaintiffs received the firfl intelligence o f 
the re-capture of the veflel, and that (he then Jay at 
Jjtci Swil/ey in Ireland, in fafety, in the poffeffion of the 
recaptors. This intelligence w^s immediately communi- 
cated to the underwriters, with notice that the plaintiffs 
ueverthelefc perferered in their abandonment, but offered 
to do their beft for the benefit of thofe who fiiould be ul- 
timately concerned and interefted in the veflel, without 
prejudice. Under fuch offer, atad by agreement with the 
underwriters, without prejudice to either party, the plain- 
tiffs compromifed with the receptors j and the veflel has 
been reftored, and has arrived <at Liverpool, being her port 
of difcharge, according to the terms of the policy, where 
(he now is in fafety. And the owners have alfo, without 
prejudice, received the freight of the goods on board her, 
and the proportion of falvage and expen ccs on fuch goods. 
The plaintiffs obtained poffeffion of the veflel at Loci 
Swil/ey under the faid agreement after notice of aban- 
donment, but before the s&on was brought j and the 
veflel did not arrive at Liverpool until after the commence- 
ment of the aftion. The (hip was never taken into an 
enemy's port, nor did (he Tuftsin any damage whilft in 
poffeffion of tho enemy. The amount of the folvage 
damage* and charges upon the (hip is i$l. 4/. id., and 
upon the freight 13/. tu. $d. per cent., on the Turn fa- 
• fused. The defendant paid to the pkintHft before the 
commencement of this a&fou 57 /. tar. ad., being the 
amount of his proportion of an average loft upon the two 
policies ; which Turn the plaintiffs -accepted, without pre- 
judice to their claim to recover a - total loft under their 
, abandonment. The queftion for the opinion of the Court 
was, whether the plaintiffs wers entitled to recover for a 
total loft? If they, were, then the verdidl was to Rand: 

if 
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if not r the verdidfc was to be catered lor the de- 
fendant. 

Scarlett, for the plaintiffs, contended that they had a 
right to abandon at the time when they gave notice of 
abandonment, and to abide by fuch notice, notwithftsud* 
ing the fubfequent recapture and fafety of the veffel. 
What paffed after the notice of the recapture cannot 
make any difference ; but the queftion muft be confidered 
the fame as if brought to iffue immediately after the 4th 
of Qfttbcr, and while the (hip was in the pofleffion of the 
recaptors. This is different from all the former cafes of 
capture and recapture and abandonment, becaufe the 
abandonment was made while both parties were under t 
con vision that the veffel was totally loft to the allured 
by the capture j though before aftion brought ihe was 
known to have been recaptured and in fafety. In Gqfr 
v. Wither; (a) the Ibip, which was bound from New- 
foundland. to Portugal or Spam, was captured, and after 
remaining eight days in the hands of the enemy, was re* 
captured, and brought into Mtlftri Haven; on which the 
affused gave immediate notice of abandonment : and the 
Court decided that as between the allured and the infur* 
ers of the lbip fc the capture was a total lofs, upon which 
the allured might abandon. Lord Mantfield indeed alfo 
relied on the fubfequent civcumftances $ but confidered 
the recapture in the nature only of a falvage § the (hip 
having been carried out of the courfe of her voyage ) and 
the difabifity to purfiie the voyage ftill continuing at the 
time the abandonment was made. So here, after the re* 
capture, the (hip was carried into Lock Svnllej in Ireland, 


ifflfU 

BaiNWUMf 

Nsujw* 


(«) A Burr* 6Sj f 


which 
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which was out of the courfe of her voyage j and'wfaen 
die plaintiff received advice of it, the (hip was out of his. 
poffeffion ; and how foon (he could be put into her for* 
mer courfe could not be known j nor could the plaintiff 
tell whether it were for his inters ft to profecute the voy- 
age or not, when he determined to abide by his original 
notice of abandonment. The only other cafe which bears 
on the queftion is Hamilton v. Mendez (a). The infur* 
ance was on a valued policy on ihip from Virginia to 
London } and the (hip was captured in the courfe of her 
voyage on the <5lh of May , and was recaptured on the 
23d in her way into a French port, and brought into Ply 
mouth on the 6lh of June. As foon as the plaintiff who 
lived at Hull was informed of thefe events, he wrote to 


his agent in London on the 23 d of June to give notice of 
abandonment to the underwriters ; which notice was 


communicated on the 26th, when the underwriters re- 


fufed to take to the (hip, but offered to pay the falvage 
and other charges of the recapture. The (hip was after- 
wards, on the 23d of Augttfi y brought by the owners of 
the cargo and the recaptors to London , where (he delivered 
her cargo to the freighters, who paid the freight, with- 
out prejudice. And the jury found that (he received no 
'damage from the capture $ and the whole amount of the 
Talvage was only 10A per cent. That was ultimately 
held to be an average, and not a total lofs. It is obferv- 
able however that there was an interval of 17 days be- 
tween the arrival of the (hip at Plymouth on the 6th, and 
the notice of abandonment fent by the plaintiff on the 
23d of June\ and it cannot be fuppofed that intelligence 
of the event was travelling all that time from Plymouth 


la) % Barr . 1198 


to 



tN Tfife FoilTf.Ni NTH YsiR<tf GEORGE III. 

to Hull i and if before facb notice the plaintiff had af- 
certained that no material lofs had been fuftained, hut 
that the (hip might proceed on her voyage to her deftined 
port at a,falvage of only i «/. per cent,, it was too late 
for him to give notice of abandonment aa for a total loft* 
Lord Mansfield \ it mud be admitted, in giving the judg- 
ment of the Court lay 9 down fome general pofitione 
which feem to trench upon the plaintiff’s claim in this 
cafe ; but he could not have meant them to apply to a 
cafe like the prefent ; for towards the condufion of the 
judgment he excepts this very cafe ; faying, we give 
no opinion how it would be in cafe the (hip or goods be 
re ft or ed in fafety between the offer to abandon and the aftion 
brought f &c. He had juft before faid, “ To obviate 
too large an inference being drawn from this determina- 
tion, I defire it may be underftood that the point here 
determined is, that the plaintiff upon a policy can only 

a 

recover an indemnity, according to the nature of his cafe 
at the time of the a&ion brought, or, at moft, at the time 
of his offer to abandon” If the latter be adopted as the 
rule, then as the offer was made upon the firft intelli- 
gence of the capture, and while both parties continued in 
ignorance of the recapture, the plaintiff’s right to aban- 
don cannot be difputed. [Lord Ellenborougb C. J. When 
Lord Mansfield in the fame fentence fays, that “ the 
plaintiff upon a policy can only recover an indemnity ac- 
cording to the nature of his cafe” is that to be underftood 
of th zfuppofed nature of his cafe, or pf the real nature of 
it ?] It mud mean the nature of the cafe as it bona fide 
appears to the parties at the time. The plaintiff’s claim 
is grounded on two propofitions; rft, That the offer to 
abandon having been rightly made at the time, a right of 
a&ion became veiled in the aflu red, which could not be 
7 defeated 
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defeated by fubfequent crate 2<fiy, That when the ftlp 
«n recapture^ and carried into Lock Switity, it wat^ftUf 
the fubjeft of abandonment. At to the firft, it cannot 
be denied ) becaufe after intelligence of the capture re- 
ceived and the offer made to abandon, the plaintiff might 
tnftaater have brought an aftion againft the underwriter* 
to recover n total loft; and their refnfal to pay cannot 
now vary his claim as it then ftood. And if a cafe for 
abandonment exift at the time, and the party do abandon# 
no fnbfequent event can do away the effect of it, but tho 
quefthm it concluded. This is in every day’s expert* 
ence. [Lord Rlltnborough C. J. The queftton it whether 
fbe right to abandon did exift at the time it was made: 
the fuppofii right of abandonment exifted : but it remains 
to be ftiewn that the fuppfftd , it the fame as the real, right 
to abandon.] If the parties aft bona fide oto the notice 
they have of the faft, that is fufficient for the pnrpofe of 
ihfurance. In the eafe of a diftanc voyage, and intelli- 
gence received of a capture, if the affured could not 
abandon immediately, but muft wait for final intelligence 
of the (hip being carried into the enemy’s port, much 
inconvenience may eafue, for want of fuch aftive endea- 
vours to recapture and make the beft of the loft as would 
Othcrwife be made. Suppofe after notice of a loft and 
as offer to abandon, which the underwriters agree to 
accept, it afterwards turns out that there has been no 
loft * as in Come of the late cafes of the Ruffian embargo; 
yet rim parties are bound. [Lord Elknhermgk C. J. 
Them, both parties agree to aft- upon the fuppofed cafe# 
whatever the event may turn out to be.] adly, The Alp 
was (till the fubjeft of abandonment when recaptured 
and carried into Lock SvnJJey in Inland* In thefe cafe* 
the knowledge of the affured as to the true Ante and con* 

dition 
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dittbnof the fhipia a material ctreumfttaeei In Hamit* ifot* 
ton y. Mendez it muft be taken from tbe km ink of time ' 

intervening, being 1 7 days between the arrival of the Slip ^ 
at Plymouth and the fending notice of abandonment from * N * utp!i * 
Hull , that the affured had full knowledge of every thing* 

But here tbe plaintiff could not have had time to acquire 
information whether or net it were his intereft to aban- 
don, as he renewed his notice immediately upon receiv- 
ing intelligence of the (hip’s arrival at Lock Swilty Sup* 
pofc after a recapture the (hip is taken iuto a dirt ant port 
out of the courfe of her voyage ; if the affured be to wait 
for fuH intelligence of all the fails before he gives notice 
to abandon, the underwriters may obje£t that tbe notice 
comes too late, when the event would be probably known* 

It is fufficient however if in fa& the affured at the time 
of the notice given be ignorant of the circumrtances front 
whence he can tell whether or not it is his intereft to 
abandon. From the mere knowledge of the fail of the 
ftrip being in fafety in the pofltffion of the recaptors, ac 
Lock S willey in Ireland , which was out of the courfe of 
her voyage, he could not tell what damage (he had* re- 
ceived, how many of her crew remained, or how foon 
the might be able to profecute her voyage to its termina- 
tion* The cafe of Gofs v. Withers bears ftrongly in 
point* There the owner bad heard that his (hip was re- 
captured and carried into Milford Haven , but in what, 
ftate and condition he could not tell, and therefore he 
made his ele&ion to abandon ; which it wa9 held that he 
l)ad a right to do. [Lord Ellenhorough C. J. Do you 
contend that the intelligence of the recapture, and that 
the (hip was in fafety in a port in Inland \ gave the plain- 
tiff a new right to abandon ?] That is not neeeffary in 
this cafe, where there was previous notice to abandon 

1 given 
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1S08 given immediately afttr intelligence of the capture. Bat 
BuTbTidq* *h c vholt fum of the intelligence together, it 

amounts to notice of a capture and recapture, and that 
the (hip Was then in the polfeflion of the recaptor** in the 
port of another country, out of the courfe of her voyage, 
and with the profpe€t of continuing in ignorance of the 
a&ual date of things for, three weeks, and with a pro- 
bability of the (hip continuing there for fortie time 
longer. < 

Hoiroyd contra. All the circumdaftces of the Cafe are 
material to be confidered ; and the plaintiff cannot con- 
vert that, which in its nature and in fa£t is only a partial \ 
into a total lofs, by offering to abandon. The action is 
brought upon two policies, both valued ; one on the (hip, 
the other on the freight : upon the latter it is admitted that 
there has been no lofs at all by the capture; and the lofs in 
fait upon the (hip is only 15/. 4/. 8 d. per cent. Where the 
allured and the underwriters do not agree upon the aban- 
donment, the right of either party can only depend upon 
the a&ual date of things at the time when the notice 
is givens and when the notice was given the lofs had 
ceafed to be total, and was in fa& only a partial lofs; 
though this was not known till afterwards. Nor does it 
follow that becaufe intelligence was received of a cap- 
ture, an a£tion would have lain immediately againd the 
underwriters upon notice to abandon ; for it would be 
incumbent on the affured to make out the fa& of a total 
kofs, which could not be known .with certainty till a rea- 
sonable time had elapfed to learn the final iflue ; and the 
material fa& to be proved is that there was a total lofs 
at the time of the ojfer to abandon. The intelligence might 
have come away immediately after the (hip (truck to the 
' * enemy. 
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enemy, and when other veflels were in light, fo as to 
render the final iflue very uncertain. And even after an 
aftual capture and poffefiion by the enemy, there is the 
chance of a recapture within a reafonable time, of which 
the underwriter is entitled to avail himfelf any time at 
leaf! before the aflion brought. If it were otherwife, a 
door would be opened to fraud, in the cafe of valued 
policies, which are generally valued highly, and hold out a 
ftrong temptation to the allured not to make thofe exer- 
tions to avoid or redeem a total lofs which would, under 
other circumflances, be made. In Hamilton v. Men- 
der* (a), Lord Mansfield enumerates the circumftances 
which continue the lofs total notwithflanding a recapture : 

If the voyage be abfolutely loft, or not worth purfuing: 
** if the falvage be very high : if further expence be 
neccflary : if the infurer will not engage in all events 
to bear that expence, though it ftiould exceed the va- 
“ lue, or fail of fucctfs,” See. He alfo refers to the 
inftances in Le Guidon of a total lofs where the allured 
may abandon : “ If the damage exceed half the value of 
« the thing ; or if the voyage be loft, or fo difturbed that 
« the purfuit of it is not worth the freight.” Now 
none of thofe circumftances cxift in the prefent cafe: the 
voyage was not loft, though the (hip was carried by the 
recaptors into a port a little out of her courfe, where (he 
was known to be in fafety ; and in fad fhe did after- 
wards perform her voyage, and earned all her freight, 
and the falvage is very low. Lord Mansfield further 
fays, that u the adion mult be founded on the nature of 
“ the plaintiff’s damnification, a # s it really is at the tjjne 
" of the aBion hmtghi for that “ it is repugnant, upon a 
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c# contract of indemnity, to recover as for a total lofs r 
<( when the final event has decided that the damnifica- 
" tion in truth is an average or perhaps no loft at ail. 99 
The plaintiff might not know that the lofs was only partial 
when he offered to abandon ; but the matter on board knew 
the fad : and where the matter is a part owner, as it 
frequently happens, a different rule mutt be laid down : 
for the ignorance of his partner, or of his agent on (hore, 
who procures the affurance to be made, certainly can* 
not entitle him to abandon upon a fuppofed faft, the 
contrary of vyhieh was known to him at the time the 
oiler to abandon was made : which fhews how dangerous 
and difficult a rule it would be to proceed upon the fup- 
pofition of any of the parties, and not upon the fall. It 
may be admitted that if both parties agree to treat the 
cafe as a total lofs, and the underwriter pay his money, 
it will bind both ; as in Da Cofla v. Firth* And there 
is a mutual confideration to fuftain fuch an agreement, 
though it fliould turn out to have been made upon falfe 
intelligence % T for the allured ceafes to labour for the (hip, 
and the underwriter takes that labour upon himfelf, upon 
the chance of matters turning out more favourably for 
,him. The Cafe of Gofs v. fVithers (£) is very dittinguifh* 
able from this ; for the {hip there was fo riiuch di&bled 
by a ttorm previous to her capture as to be incapable of 
proceeding on her deftined voyage without going into 
port to refit : and part of the cargo having been thrown 
overboard during the ttorm, and the rett fpoiled while 
fhe lay in Milford Haven, and before (he could be refitted, 
thtf voyage was entirely loft at the time of the offer to 
abandon* Lord Mansfield fays that the lofs continued 

(a) 4 Burr, 19 66. ( 4 ) z Burr. 683* 
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total as to the deftrudlion of the voyage ; and a recovery 
of any thing could only be had upon payment of more 
than half the value. With refpedt to the policy on freight, 
the whole of which had been eaTned y he referred to 
M‘Carthy v. Abel (c), as in point to (hew that nothing 
could be recovered ; the whole freight having been 
earned, and confeqtxently no lofs. within the policy. 
That cafe was llronger than this, becaufe the ofTer to 
abandon was made during the continuance of the Ruffian 
embargo, which was afterwards taken off j and being a 
chartered (hip, the freight could not be due to the under* 
writers to whom the (hip was abandoned and afligned, 
becaufe it grew upon a contradl which was perfonal, and 
the new (hip owners were not obliged to bring home the 
cargo. But as the lofs was not total at the time of the 
adlion brought, and the underwriters had not done any 
thing to fix icon themfelves, the plaintiff M'Carthy could 
not recover. At any rate fhe prefent plaintiff cannot 
be entitled beyond the amount of the partial lofs paid to 
him before the adlion brought. 
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Scarlett , in reply, maintained that the adtion would 
have lain againft the defendant to recover a total lofs at 
the time of the original abandonment ; for on the proof 
of* the firft intelligence, it would be taken that the cap- 
ture continued ; and it would lie on the underwriter to 
prove the recapture, and that the (hip was reftored to 
the owner, and was again piofecuting the voyage infured. 
The cafe of a captain part owtfer might make a diftinc* 
tion * but that is not the prefent cafe ; and here there is 
no fraud imputable to the plaintiff. In M'Cartby v. 
Abel the Court went on the ground that the lofo if any 
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to the plaintiff, (for in fadt there was no lofs of the thing 
infured, which was freight,) arofe from his own a dk, and 
not from any peril infured againff. If there had been 
no abandonment, or if the fame underwriters had infured 
both (hip and freight, no quetlion could have arifen. 
But here there has in fadl been a lofs, and that by a peril 
infured againft ; and the only queftion is, whether it (hall 
be deemed a total or only a partial lofs ; there having at 
one time been a total lofs, and the offer to abandon 
having been made bona fide while the plaintiff had reafon 
to believe that the lofs continued total. 


Lord Ellenborough C. J. This is a cafe, which, 
though new in fpecie, is by no means new in principle. 
And though Lord Mansjitld faid, in Hamilton v. Mendtz , 
that he wquld not give an opinion how the cafe would be 
if the (hip were reftored in fafety between the offer to 
abandon and the adtion brought, .yet there can be no 
doubt from the whole of his reafoning on that cafe what 
his decifion would have been under thefc circum (lances. 
The fadls here are that the (hip w r as captured on the 21ft 
of September , and recaptured on the 25th ; after which, 
the plaintiff haying received intelligence on the 30th 
of the capture, but not of the recapture, gave notice of 
abandonment on the 31ft 5 whiih he perfevered in after 
the 6th of Ofiober, when news of the recapture arrived, 
and that the (hip was fafe in a port of It elat'd \ but 
which notice the underwriters did not accept. And 
xiow it appears that inftead of a total lofs, there has been 
a fmall partial lofs of 13A and a fra&ion, for falvage and 
charges on the policy on freight, and 15/. and a fraction 
on the (hip policy, and that no damage whatever was 
fuftained by the (hip while in the pofieffion of the enemy. 

And 
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And the queftion is, whether that which in the refult 
tarns out to be2nly a partial lofs to a trifling extent (hall, 
becaufe of the notice of abandonment given when a 
total lofs appeared to exid, be now recovered as a total 
iofs ? To give effe£t to fuch an attempt would griev- 
oufly enlarge the refponfibility of underwriters : it would 
be to make them anfwerable, not for the adlual lofs fuf- 
tained by the allured whom they have undertaken to 
indemnify againft the rilks dated in the policy, but for a 
fuppofed total lofs, which had in fa& ceafed to exid. It 
has been faid in argument, that the offer to' abandon 
having been rightly made at the time, a right of a&iori 
vededinthe allured, which could not be defeated by the 
fubfequent events. But that propofuion is not only not 
true in the whole, but it is not true in its parts. The 
effett of an offer to abandon is truly this, that if the offer 
appear to have been properly made upon certain fuppofed 
fads, which turn out to be true, the allured has put 
himfelf in a condition to iiififf; upon his abandonment : 
but it is not enough that it was properly made, upon 
fafts which were fuppofed to exid at the time, if it 
turn out that no fuch fa£ls exilted, or that other 
circumdances had occurred which did not jnftify, fucli 
abandonment. It may be faid to be properly made upon 
notice received, and bona fide credited, by an allured, 
of his (hip having been wrecked, whether fuch intelli- 
gence were true or not, and though the letter conveying 
it turned out to be a forgery •, and yet clearly no right of 
adlion would ved in him founded upon an abandonment 
made upon falfe intelligence, and without any thing in 
fa£t to warrant the giving of fuch notice. What is an 
abandonment more than this, that the allured having 
had notice of circumdances, which, if true, entitle him 
Z 3 to 
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to treat the adventure as a total lofs, he, in cont'. mpla- 
tion of tbofe circumftances, carts a defperate rifk on the 
underwriter, who is tp fave himfelf as well as he can. 
Rut does not all this prefume the exiftence of thofe fads 
on which the right accrues to him to call upon the un* 
derwriter for an indemnity : and if they be all imaginary, 
or founded in mifconccption, or if at the time it had 
ceafed to be a total loft, and there be no damage to the 
allured, or at leafl if the only damnification arife out of 
the very a£t, (the recapture,} which faves the thing in- 
fured from furtaining a total lofs ; the whole foundation 
pf the abandonment fails. It is then faid that if the 
right of abandonment once verted and be exercifed in 
time, it cannot be devefled by fubfequent intelligence of 
other circumftances or different events. But the cafe of 
McCarthy v. /brf {hews the contrary ; for there, though 
the notice of abandonment were well made at the time, it 
was net only devefted by fubfequent circumflances, but 
by circumftances which happened after the notice of 
abandonment had been given. Next it is contended that 
by the recaptors taking the fnip into a port in Inland the 
right of abandonment was revived, or a new right 
Created ; for I do not exactly underftand whether this be 
infifted on as an entire and diftinft caufe of abandon- 
ment, or* as conne&efa with the antecedent capture and 
recapture. Now if it grew out of the recapture, let us hear 
what Lord Mansfield faid upon that fubjett in Hamilton 
v. Mendez . It does not, he fays, ceafe to be a total lofs 
becaufe of the recapture, “ if the voyage is absolutely 
loft, or not worth purfuing}” [here the voyage was not 
loft, and was worth purfuing, and was purfued with 
effeft <f If the falvage is very high [here it is very 
trifling :] “ if further expence is neccfiary $ if the infurey 

will 
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will not engage in all events -to be$r that expence/’ & c. 1808. 

But here the further expences wpre'little or nothing be- baikimbgi 
yond the falvage, and all the 'lofs has been actually paid N jJf^ K 

into the plaintiff ’$ hands. If after the recapture the (hip 
had been carried into a port abroad, and a fale had be* 
come inevitable, becaufe nobody would fecure to the 
xecaptors tlfeir i-8th, it might have been deemed to be 
a total lofs: but that is not the prefent cafe. What 
was faid by Lord Mamfield % however, is fuf&cient to 
(hew that in -the cafe of a capture and recapture* it does 
not neceffarily follow that the affured is entitled to aban- 
don as for a total lofs ; but it depends upon circum- 
ftances ; and none of the circumftances enumerated by 
him ex id in the prefent cafe. I cannot however confider, 
as at prefent ad vifed, that the right of abandonment relates 
•only to the a£tual (late of things at the time of the offer 
to abandon made. If it were neceffary to the decifion of 
this cafe, I fhould wifli to have that point well considered. 

I am not difpofed to enlarge the grounds of abandon- 
ment againft underwriters, a privilege which, every body 
knows, has been much abufed. In almoft every cafe of a 
valued policy it is the interefl of the affured to abandon ; 

and therefore it behoves the Court to watch every fuch 

/ 

cafe, and in no inftance to enlarge that which in the 
nature of the thing is only a partial, into a total, lofs. It 
might as well have been faid in M'Carthy v. AM % that 
having been once a total lofs, it mud continue fo : but 
the Court held otherwife ; and that cafe is not didin- 
guifluble in this refpeft from the prefent, except that there 
eventually there was no lofs there of the fubjeft -matter 
of the infurance, and here there is only a partial lofs : 
but I can fee no difference whether that wBich fpr a time 
was a total loijs ceafed altogether by fubfequent events to 
Z 4 be 
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be any lofs at all, or whether it be reduced by fubfe* 
quent events to fo fmall a lofs as there is in the prefent 
cafe. We mufl look, as we lately faid in GcdfaU v. 
Boldero (<?), to the real nature of the contrail in a policy 
of infurance, which is nothing more than a contrail of 
indemnity ; and therefore, though there was a total lofs 
there, as it might be called, with refpecl to the fubjefl- 
matter of the rifk infured ; yet that having afterwards 
intervened between the fuppofed damnification of the 
plaintiffs by the death of Mr. Pitt, and the allion brought, 
which adeemed the lofs, it was held that they could not 
recover. So here, as that which was fuppofed to be a 
total lofs at the' time of the notice of abandonment firfb 
given had ceafed, and as only a fmall lofs has been in- 
curred in the falvage; that is the real amount of the 
damnification which the plaintiff is entitled to receive 
under this contrail of indemnity, and that has already 
been paid by the underwriters, 

Crose J. This is a cafe upon which it is faid that 
Lord Mansfield in Hamilton v. Mendez profelled to give 
no opinion ; but it is very clear what his opinion would 
have been upon the principles laid down by him in the 
fame cafe : and if there be no exprefs dccifion on the 
point, we muft refort to principle in deciding it. And 
one of the bed principles upon this fubjeH is that no ar- 
tificial reafoning {hall turn that into a total lofs, which 
in fall is only a partial lofs. A policy of infurance is 
only a promife by the underwriter to indemnify the af- 
fured againft lofs by certain rifks : and if fo, how can the 
plaintiff claim a total lofs, when in fall the vefiel infured 
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has performed her voyage, and he has only fuftained an 
a£tual lofs of 15/. 4 s. 8 d. per cent, on the (h!p, and 13/. 
1 is. id. per cent, on the freight infured. The cafe dates 
that which is very material, that the plaintiff* had poffef- 
fion of the (hip again after the recapture, and btfore the 
a Elion brought ; that (he fuftained no damage from the 
capture, while (he continued in the poffcffion of the ene- 
my; and, that (lie has been reftored and has arrived at her 
port of difcharge ; and that the freight has been received 
by the owners. What pretence then is there for faying 
that this is a total lofs, where no damage has been done 
to the (hip, and only a trifling cxpence incurred for the 
falvage and charges of the recapture ? We muft look here 
to the time of the adlion brought :o fee whether there has 
been a total lofs of the fubjedl matter to the plaintiff, as 
he alleges ; and it is clear that at that time there was not 
a total but only a fmall partial lofs. 

Le Blanc J. I agree in opinion that there muff: be 
judgment for the defendant upon this cafe, which though 
new in circumftances is not fo new in principle. The 
main ftrefs of the plaintiff’s argument has been, that at 
the time of the notice of abandonment he had a right to 
abandon. But there is the fallacy of it. It does not 
follow that he had a right to abindon becaufe he had a 
right to give notice of abandonment upon the faith of the 
intelligence fi’rft received. At the time of the capture he 
had a right to give fuch notice ; but at the time when 
the notice was a&ually given the (hip had been recap- 
tured and was carried into Lock Sivilley in Ireland \ a port 
of the united kingdom, in the courfe of her voyage home: 
and there is no evidence of any damage fuftained either 
by plunder pf er by mifehief done to the (hip, cargo, or 
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1808. crew, which could make it a total loft.. It i» impofljble 

Paimjudc* ‘^ en 40 foy t,ut tl> * want of knowledge by the aflured of 

waitf the true ftate of things (hall vary the fa£l, and make that 
Nik son* . 

a total lots which is only a partial lofs. None of the 

decided cafes of total l"fs come up to the prefent; and. 

not even the ca&s put by Lord Mansfield in Hamilton v. 

Mendez . The plaintiff knew of fome of the circumftances, 

but did not know them all. The mere circumftances of 

capture and recapture will not make it a total lofs. It 

may often happen that intelligence is received which will 

juftify the giving notice of an abandonment j but if cir- 


cumftances fo turn out, that there is no total lofs* it does 
not follow that the allured would be entitled to infill on 
his notice. In McCarthy v. Abel the aflured was jufti- 
fied in giving notice of abandonment* but circumftances 
happened afterwards which (lie wed that there was no lofs 
of the fubje& matter. So here, circumftances have 
turned out to (hew that only a partial, and not a total 
lofs, has been fuftained \ though the notice of abandon- 
ment were properly given at the time upon the intelli- 
gence then received. This cafe falls in very much with 
axi expreflion ufed by the Chief Juftice in delivering the 
judgment of the Court of C. P. in a late cafe of Thel - 
lujfon v. Shedden (0), where he fays, “ it is true that a 
capture (imply proved eftablifhes a total lofs ; but when 
the plaintiff in the fame breath proves a recapture, there 
is an end of the capture and total lofs, and the plaintiff 
is entitled to a partial lofs only.** So here, though a 
capture were proved, yet it alfo appearing that there was 
a recapture ; unlefs it be alfo (hewn that, notwithftand- 
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ing the recapture it ftili continued a total lofs, it is only 
a partial lofs. 

Bayley J. The cafe has been fo fully difcufled that 
I can add nothing to make it more clear, A policy of 
infurance is only a contrail of indemnity* and any thing 
which tends to (hew that an affined can recover beyond 
his indemnity is againft the very principle of the contrad : 
and here it would plainly lead to fraud if the plaintiff 
who has in fad only fuftained a partial lofs to a fmall 
extent, could recover beyond what would indemnify that 
lofs. But it is faid, that upon receiving intelligence he 
had a right to abandon immediately. 1 agree that it was 
prudent in him to give fuch notice at the time, and if 
things had flood in the fame fituation he would have 
been entitled to abandon : but I confuier that notice as 
including this implied condition, that things continued 
to exift as the plaintiff fuppofed they did exift at the time 
when he gave the notice 5 and if any thing happened af- 
terwards to make that a partial, which at one time*vas a 
total, lofs, the ignorance of that fad by the aflured would 
not nirtke it a total lofs. The cafe of M l Car thy v. Abel 
(hews that fubfequent fads will vary the right of the 
party to abandon as for a total lofs, when ultimately no 
lofs is incurred within the policy. Suppofe a capture, 
and the captors afterwards give up the (hip, and (he 
purfues her voyage as before, and the affured receiving 
intelligence of the capture, but not of the releafe, give 
notice to abandon; yet if the voyage be afterwards 
performed, would that entitle the affured to make it a 
total lofs, when he had fuftained no adual lofs at all, 
though the voyage might have been a little delayed ? 

. Yet that would (hew that circumftances happening after 

a total 


! 806. 


aAimnvct 

ugaittjf 

NtlMUtf* 
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j 808. a total lofs once exifting may take away the right ta 
111 ' abandon. Then if the fa£t be that at the time of the 

Baxnbridgb . 1 . • . , . 

againft notice to abandon given, it was not a total, but only a 

Nixlson. partial, lofs, the giving fuch notice could not entitle him 

to abandon as for a total lofs. By deciding that in all 
thefe cafes the right of the party to abandon (hall depend 
upon the a&ual circumftances of the cafe, and not upon 
thofe which are merely fuppofed to exift at the time, no 
injuftice will be done,, and it will make the policy that 
which it ought to be, and really is, a contraft of in- 
demnity. 

Foftea to the Defendant. 


French, Clerk, againft Trask. 


Prohibition 
granted on affi- 
davit that the 
defendant (to a 
libel for titties 
in kind in tin. 
fpiiituil couit) 
cnjwered on oath 
or phaded h mo- 
duli ; without 
its appearing 
that the modus 
was regularly 
pleaded below, 
2b as to be put 
in iffuc there. 


r J^HE plaintiff, reftor of Odcombe in SomerfetJI/ire , li- 
belled the defendant, a parifliioner, in the confiftorial 
archdeacoiul pourt of Wells for tithe in kind : and Dam- 
pier on a former day moved for a prohibition upon an 
affidavit that the defendant had “ anfwered on oath or 
pleaded in the faid court to the faid libel” a modus of 
40X. payable at Eafter for the farm of which he was pof- 
feffed, in lieu of tithes and ecclcfiaftical dues in refpeft of 
the fame, which he had duly tendered to the reftor, who 
refufed to accept it. 


Barrow now (hewed caufe, and obje&ed that the de- 
fendant had only put in an anfwer of a modus in the 
court below, but had not regularly pleaded it \ and that 
there wa9 a diftin&ion recognized in the pra&ice of the 
ecclefiaftical courts between thofe two ftages of proceed- 
ing 1 confequently this application came too foon 5 for 

before 
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before plea there could be no iflue, and it could not be 
told till then that the ecclefultical court was proceeding 
to try the modus! And he cited Stone v. Harwood (a), 
and Bougbton v. Hujller (4), as in point. And to a queftion 
by the Court, whether the fuggeftion were not verified here 
by affidavit ; he anfwered that it was not. (But Dampier 
faid, that the time was not out for verifying it.) He alfo 
referred to a cafe of Stainbank v. Bradjhaw{c) in laft Eajier 
term ; which at firft was fuppofod to have been like the 
prefent; and that the Court had refufed a prohibition 


(a) Rep. temp. Hard™. 357. 

(£) TV. 1 Geo. 1. i. D. R • 3. Givll/im's TitL Cafes , 951 “ Suit in the 
ipiritual court fer tithes o Hoppings of ticcs. The defendant by his an- 
fwer in that court had alleged that the trees were above. 20 years growth, 
and therefore not ticheablc : after whit h l.c moved in JS. A*, lor a piolu- 
bition, fuggefting the matter contained in hi* nr.fwcr in the fpiiitu.il 
eouir, with an affidavit of the truth of it. *Ilc Court denied a prohibi- 
tion ; for the party fliould have pleaded this matter in the fpiritual court, 
and have produced an affi hivit that the Court had itfufcd to receive fuch 
plea.*’ And 2 Ld . Ray. 835. Far. 137. and 2 Infi . 643. were cited. 

. (e) It was ftated in that cafe, by the party moving for the prohibition, 
that there were two queftions raifed by the proceedings before the eccle- 
fiaftical court, which that court had no jurifdidUnn to try; ift, Whe- 
ther a certain pail of the land in refp^H of which lithe of hay and agiil- 
ment tithe were claimed was within thepaiifh; and, adly. Whether 
certain other land were lay land, i. e. hard dry land, in oppofition to na. 
tural meadow or moift land, and whether it weie covered by a modus. 
But there was great doubt upon (hewing caufe whether, upon the face 
of the proceedings brought before the Court by the fuggeftion, and upon 
the face of the fcntence, thefe falls had been m ifTue below: and 
finally Lord Elltnhorougb C. J. faid— This is an application after fcn- 
tence. But it does not appear from the fentencc, nor from the fug. 
geftion, that the Court below have proceeded to try the queftion of the 
boundary of the parifh. And aa to the queftion whether the land.were 
natural meadow or not, the party applying for a prohibition fiiould have 
come before fcntence : for if he will lie by and furter the fall to be tried 
below, it is too late to come after fentencc, 

5 
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1808. becaufe the mo<*us had not been put in iffue by pleading 
it below. But Le Blanc J. obferved that (hat was after 
Fm * ICrk * fentence': and Bayley J. faid thai it could not be permitted 
Tmagk. t0 a p ar ^y to take the chance of a trial below, and when 
that wa9 decided againft him to come to this Court and 
object to fuch trial (a). And finally 

Lord Ellenborougii C. J. faid (and the reft of the 
Court agreed) that there muft be a prohibition in this 
cafe ; for it appeared that there was nothing to try in 
the court below but the modus infilled upon in the de- 
fendant’s anfwcr. 

Rule abfolute for a Prohibition 
as to the Trial of th'c Modus. 

(a) Vide Offiey v. Whitehall , Bur.b. 17. 


Tuesday, 
Nov. a*d. 


Hodson and Mary his Wife againft Sharpe and 
Another. 


A leflee of land 
in rlie Bedford 
Level cannot 


T 


HE plaintiffs declared in covenant, that one W. 
IVclhi being feifed in fee of the demifed tenements 


tionbyhiTland- at Upwell in Norfolk , on the 8th of September 1798, by 

lord for a breach indenture of that date, demifed the lame to ihe defend- 
of covenant in 

rot repairing, ants for 1 1 years, under certain covenants to keep the 
void^by 6 the premifes in repair. &c. That Wills afterwards on the 
!!i7. Volant 1 2th of Auguft 1801 devifed the reverfion of the pre- 
fuchaft m ifes t0 the plaintiff Mary in fee, and died, &c. : and 
enabling that then alleged a breach for non-repair, &c. To which the 

u no leafe, &c. “ 

« fhviuid be of defendants pleaded, amongft other matters, that the land 
*< (h™ 1 meit 0m intended to be demifed by virtue of the faid indenture, 

«■ fhould be 

« regiftered," not avoiding it as between the parties themfelves, bat only poftponing its 
priority with refpefl. to fubfequent incumbrancers, regifterm£ their titles before. 


before 



IN THB Fortt-kunth Year OF GEORGE m. 

before the making thereof, was parcel of the 95,000 acres 
mentioned in the ftat. 15 Car. a. e. 17. for draining the 
Bedford Level and incorporating the adventurers by the 
name of the governor, bailiffs, and commonalty of the 
company of confervators of the Great Level of the fens, 
and giving them a common feal. By f. 8. of which it 
was enafted that all conveyances by indenture of the faid 
95,000 acres, or any part thereof, entered with the re- 
giltrar (one of the officers named in the corporation) in a 
book to be kept for that purpofe, ihould be of etjual force 
to convey the freehold and inheritance of the tame as if 
by indenture inrolled within 6 months of record at Wejl- 
miujler : and it was further enafted that no leafe, grant, 
or conveyance, &c. of the fame (except leafes for 7 years 
or under, in poffeffion) Ihould be of force but from the 
time it ffiould be entered with the faid regiftrar as afore- 
faid, & c. And then the defendants averred that the faid 
indenture hath at no time whatever hitherto been enter- 
ed with the regiftrar for the time being, appointed by the 
corporation, in manner and form as required by the faid 
aft ; by reafon of which the indenture is of no force. To 
which there was a general demurrer. 


S 5 J 

1808. 

HonsAir 

again# 

StfA*Pf. 


; 2 fy 7 , in fupport of the demurrer, contended that the 

leafe, though invalid till regiftered, as again (l third per* 
fons claiming adverfely, was yet binding between the 
parties themfelvcs, notwithftanding the words of the aft, 
that “ no leafe, & c. (except leads for 7 years or under 
in poiTclIion) ihould be of force but from the time it 
Ihould be entered with the faid regiftrar for that only 
means of no force as againjt third perfons . [2"& Court 

then faid they would hear what could be urged againft 
that conltruftion \ for the gefteral objeft of this and 
1 other 
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other a&s of the like kind was to give notice to third 
perfons, and thereby prevent frauds.] 

Burrell contra relied on the pofitive words of the a£t, 
that no leafe (fuch as that in qutftion) (hould be of force 
but from the time of regiftering it : and referred to Dae 
v. Barber (o), where it was held that the leffee of a rec- 
tory houfe, the leafe of which had become void under the 
flat. 13 Eliz. c, 20. by the non-refidence of the rector, 
could not recover in ejectment even againft a ftranger 
who had entered without title : the words of that ftatute 
being tc that no leafe (hall endure any longer than while 
the leflor (hall be ordinarily refident, & c. ; but that every 
fuch leafe, & c. immediately upon fuch abfence (hall ceafe 
and be void/' 


Lord Ellenbokough C. J. That was an a&ion 
againft a ftranger to the title of the leffor, and therefore 
the defendant was not eftopped from difputing it : but in 
Cock v. Loxley (b), which was an adtion for ufe and oc- 
cupation by a redtor againft his tenant of the glebe lands, 
the defence attempted to be fet up was that -the redfor 
had been fimoniacally prefented, which would have 
avoided his title to the redtory : but the Court agreed 

(a) a Term Rep, 749. 

(£) 5 Term Rep, 4. and vide Blake v. Fofter , 8 Term Rep m 487. and vide? 
Graham v* Feat, i Eaft , 244., where one in pofTeftton of glebe under a 
a leafe void by the ftat. 13 c, zo., by reafon of the rctfot *» non* 
rcfidencc, may yet^tnaintain trcfpafs upon liis pofieftion againft a wrong- 
doer. But in Frogmorton v . &ott, % Eaft, 467 it was held that a rcAor, 
vthofe own leafe was avoided by Ms non-rcfidence, might recover in 
ejedment againft his own ltlfcc. The leafe, however, was there held to 
be void on another ground, as having been made to a fpiritual perfon 
againft the provifion of the ftat. ai //• 8. c. 13. /. 3. 




that 
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that it was a univerfal rule, that a tenant (hould not be 
permitted to fet up any objection to the title of his land- 
lord under whom he held : that this was not a mere tech- 
nical rule, but one founded in public convenience and 
policy* Here the leflee has had all the benefit which he 
could derive under thejeafe ; and now he fets up an ob- 
jection to it, that it is nor regiftered ; which he (hall not 
he permitted to do. The s&t no doubt meant for the 
protection of titles that leafes and conveyances within 
this diftrift (hould be regiftered, that every perfon inte- 
refted in the inquiry might know in whom the title to 
any fuch land was : and therefore as againft perfons who 
have been deceived by the omiflion to regifter, or even a9 
againft thofc who, without being deceived, knew that the 
aCt had not been complied with, arid relied on it, the 
legal objection might prevail at law; but not as between 
the parties tbemfelves to the lcafe, between whom the aft 
was not meant to operate. 

Grose J. affented; 

Le BlAjc J. The defendant has enjoyed the land 
under the leafe almoft to the end of the term, and now 
objeCts that it is of no validity, becaufe it is not regifter- 
ed : but the objeCt of that claufe in the aft on which he 
relies was to lake away the priority of the party whole 
title was not regiftered, with refpeft to fubfequent claim- 
ants whofe titles were regiftered : but it never was in- 
tended to operate between the parties themfelves, fo a9 
to enable a leiTce who has enjoyed under it to difpute the 
leafe. 


A a 
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One who went 
fiom home with 
iii& family for 
nearly a year, hut 
Jeft his aftiftaut 
to cairy on Ins 
hufincL m his 
(hop in one 
room cf the 
Iioufe, wiiicli 
for this purpofe 
was parted off 
by laths fiom 
the reft, and left 
the key of the 
] ouft-door with 
a friend, and 
bad the garden 
cultivated for 
bis own benefit 
aiufual,is liable 
to be rated to 
the relief of the 
poor as occupier 
of the whole 
boufe. 
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Bayley J. The obje£t of this regiftry aft is like that? 
of all others, to protett the title of third periods * but 
not to enable the parties themfclves to fet it up againft 
their own a£ts. Here too the defendant has enjoyed 
under the leafe during the time in which the breaches of 
covenant were committed, and therefore, even if the leafe 
were void, I {hould have been much difpofed to have 
confidered that he was liable on his covenant, as an in- 
dependent covenant : but it is not neceffary to decide 
that pointy as the cafe is clear oh the other ground. 

Judgment for the Plaintiff. 


The King a^ainjl The Inhabitants of Aeeryst- 
with. 

WILLIAMS was rated as a houftholder to the 
poor’s rate of the parift of Aberyflwith\ and not pay- 
ing the fame, nor fhewing any caufe why he fhculd nor 
to the magiftrates before whom he was fummoned, they 

iffued a warrant of diftrefs- againft him to levy 4 /. u., the 

£ 

amount of the feveml rates within the year j againft 
which warrant of diftrefs he appealed to the Seffons, on 
the ground principally, that he was not an inhabitant 
and occupier of fuch meffuage, lands, and tenements a s 
would make him rateable. The Seffions admitted the 
appeal, and ordered the warrant of diftrefs to be quaflied,* 
fubjett to the opinion of this Court on the following 
fafts. 

The appellant w?s rated *o the relief of the poor of 
the town of Abery/hvith , in the county of Cardigan, in 
eight fcvcral rates, from Augujt nth i8c<5 to Augujt 

7 14th 
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141b 18071 amounting in the whole to 4/. is.\ to levy 
which .two magiftrates, upon fummons, granted a war- 
rant of diftrefs againil his goods, dated ad of Oftoher 
1807 ; and the diftrefs being made, the appellant appealed 
againil it, and the Seflions annulled the warrant of dif- 
trefs and the feveral rates; although two of them, the 7th 
and 8th, were made after the time of the return of the 
appellant and his family to his houfe, under the following 
circumftanccs. The appellant has kept a houfe in Aberyjl* 
Hvith many years ; and having been furgeon of the Cardi- 
gan militia, was occafionally abfent from home, and 
fometimes his family ; leaving one J. Francis , his afliftant, 
in a part of the houfe. In July 1 S06, the appellant being 
previoufly abfent,his wife and daughter left the houfe, hav- 
ing previouflyhad the fame parted off from the (hop by laths 
nailed in the paflage ; fo that Francis had only the ufe of 
the (hop. The family did not return till May 1807 ; and 
during their abfence a Mrs. Hughes , a perfon with whom 
the key pf the houfe was left, had the garden dug up by 
the fame perfon (a tenant of the appellant’s) who always 
dug it, and who charged the appellant for his work, and 
looked to no other perfon to pay him for it. Mrs. Hughes 
always permitted twoperfons,Mrs. Southern and Mrs.Ltwg- 
crofty one of whom was aparticular friend of the appellant’s, 
with their fervants, to refide in the houfe fix weeks or two 
months during the time the appellant’s family were abfent; 
and the appellant’s furniture continued in its ufual fitua- 
tion in all the rooms of the houfe, ready for the reception 
of the family, during the whole time. Coals were deliver- 
ed into the houfe. And all parts of the houfe (fane- the 
(hop) communicated with the garden, through which the 
above-mentioned perfons and others entered the houfi* 
The queftion for the opinion of the Court was, Whether 
the occupation of a part of the houfe by Francis during' 
A a % the 
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The King 
ngamji 

The inhabitants 
of 

Aber VST« 


the whole time ; the occafional occupation of other parts 
by Mrs. Southern and Mr$. Longcroft ; the garden being 
cultivated as ufual ; and the appellant’s furniture Temain- 
ing in its fituation in the feveral parts of the houfe ready 
for the reception of the family during the whole time ; 
was ah occupancy by the appellant ? If the Court thought 
this was not an occupancy fuflicient to charge the appel- 
lant with the whole of the rates : then, whether the 
Seffions ought not to have made an order, confirming the 
two I a ft rates made after the return of the appellant 
and his family, and not have allowed the appeal and an- 
nulled the warrant of diftrefs generally. 


Peake and W* E. Taunton, in fupport of the order of 
Seflions, firft referred to the flat. 17 Geo. 2. c. 38./ 7., 
- which gives the appeal againft a warrant of diftrefs for a 
poor’s rate; and which, they obferved, was the moft 
beneficial mode for all parties of difputing the legality of 
the diftrefs : for if the party rated be no occupier, he 
cannot fuppofe that his name will be on the rate, and 
therefore cannot be prepared to appeal againft that : but 
the juftices who grant the warrant, and the officer who 
diftrains upou him, would be liable in trefpafs for an 
excefs of jurifdi&ion (a). Next they argued that the ap- 
pellant was not the occupier of the premifes for which he 
wtfs rated : but that though he were occupier of part, 
yet if he did not occupy the whole, the warrant of dif- 
trefs being for an aggregate fum, for part at lead of 
which he was not liable, would bo illegal, according to 
Milward v. Coffin (a). Blanc J. The cafe does not 

^ («) Milward v. Coffin, t Blac . Rep. 133?. That was in replevin. 
But where the magiftrates have jurifrJiftion, the party rated mutt appeal, 
and cannot qu'ftion the propriety of the tate in' an action of trefpafs, 
liutebini v, Chambers , 1 Burr. gSo* and ^Durant y# Btyb 6 Ttrtn Rep. 5S0. 

(Rite 
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ftate what he is rated forj whether for the houfe and land 9 
or for the land without the houfe ; and therefore if he 
be rateable at all, we cannot enter into the quedion of 
the quantum.] The Court mud take it upon this cafe 
that he was rated for the whole j for the Sedions date 
the quedion to be whether the occupation of different 
parts of the houfe by the different perfons who were dif- 
fered to^ have a temporary* ufe of it, were an occupation 
of it by the appellant, fo as to charge him with the whole 
of the rates. Now neither the appellant himfelf nor any 
of his fervants or family had any adlual occupation of 
the houfe, nor even the key of it ; npr had the perfon 
with whom the key was left any authority to permit 
Gthers to dwell there : and the occupation of Francis , 
who was let into poffeflion of a part by the appellant, 
was confined to the (hop, which was partitioned off from 
the red of the houfe. 

Lord Ellenboiiough C. J. The appellant mud be 
taken to have been the occupier of his houfe during the 
whole period. He left his home for a time ; but he left 
p„rt of his houfe in the occupation of his affidant, who 
carried on his bufinefs in his abfcnce ; and the key of the 
houfe was left with a friend, and the garden continued 
to be cultivated for his own benefit as ufual ; to fay no- 
thing of tl)£ occupation of his friends in his abfence* 
There is no indance where a man has been permitted* to 
carve out the occupation of his houfe in the manner now 
attempted ; locking up one room and then another, but 
ufing as much of the houfe as he found convenient. This 
would make a new fydem of occupation by fubdivifions. 
This is fomething ’ike the cafe of Mr. Egerton(g), fome years 

A> 

(a) Rex v. St. Mery the Left, Durham , 4 Term RcJ> 477. 

r . A a 3 ago; 
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x8o8. ago. As to the other point, upoi) the right of appeal againft 
Thefciwo warrant of diftrcfs, (on which the refpondents’ counfel 

had expreffed a wifli to have the judgment of the Court.) 
The Inhabitants . . # . ' 

of we give no opinion upon it, and therefore cannot preju- 

with. diet the queftion- whenever it may be necefiary to de- 

tide it. 

Per Curiam 9 Order of Seffions quafhed, 

and Rate confirmed. 


Ti‘w JJay% 

.T/t.7/. 24th. 

An affidavit to 
lio!d to hail, 
gating that t!i« 
dtienctani was 
'indebted to the 
pla! 10 
much lor in- 
tcreli-njortcy, 
under and by 
virtue of an 
agreement; is not 
luflicienc. 


Brook and Others, Aflignees, againft Trist. 

J/Jf ALTON oppofed a rule on the plaintiff to accept 
common bail, and to deliver up the bail bond to be 
cancelled, becaufe of the infufficiency of the affidavit to 
hold to bail. The affidavit was mide by the bankrupt, 
that the defendant was indebted to the plaintiffs, his af- 
fignees, in 60/. 13/. 10 d. u for intereft money under and 
by virtue of an agreement under the hand of the defend- 
ant.” And he cited Jenkins v. Law (j), where the affi- 
davit to hold to bail dated the defendant to be indebted 
<c for damages awarded $ and for cods and expences taxed 
and allowed 5” which was held fufficient, without de- 
ferring the award more particularly. Cut 

Lprd Ellenborough C. J. f iid this was too general, 
without deferibing more particularly the agreement. It 
might as well be dated that the defendant was indebted 
fo much for damages for the breach of an agreement . And 
the Court would have made the rule abfolute ; 


(«) 1 Bcf. Pull. 365* 


But 
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But Walton then objected that the application was 
out of time ; and Effinijft, contra, not being able to 
Recount for the delay, the rule was difeharged on that 
ground. 


359 

i$p8. 

Bn oo ic 

againfl 

Tkut* 


Bow dell o^ainjl Parsons. 


Jkurffaf, 
JNcv. 24th. 


r JTIE firft count of the declaration dated, that where- Wherea requeft 

as on the 10th of May 1808, at tt r are in the county tolioaV !la iT' 

of Hertford) in confideration that the plaintiff at the re* SL^^iVo°rder 

queft of the defendant had purchafcd of him a ftack p7a^n'*«ir I iSb 

containing twelve loads of hay. at the rate of c /. iox. per c -™fcof action; 
f . , _ . , ^ 1 and it is alleged, 

load, to be therefore paid by the plaintiff to the defend- but without a 

ant, and which ftack was to be taken away by the plain- nuc^/tiure bo* 

tiff as he might want it,, the defendant undertook and ' 

promifed the plaintiff that he would deliver to and differ t!,e ,)ltcrd,n « 

1 1 pitot rjicric* 

liim to take away the fame, as he might want it, when be (1 ‘ , V u . ,on ») fucfl 

# om nifn canrot 

jboiud be thereunto requeued. And the plaintiff averred, he taken advan- 

that though the defendant did deliver to and fuffer the ot 5 judgmciu Cft 

plaintiff to take awny one load of the faid hay which was 4 ‘^!c. is!* 

then and there paid for by the plaintiff at the rate afore- 

fatd ; and although the plaintiff was ready and willing on J y 

to have taken away the refidue and to have paid for the demuner; and 

fame, &c. 5 yet the defendant, not regarding his faid pro- jurfgmcnrpaflcd 

mife and undertaking, did not nor would deliver to or w^fch^w.iTof 

fuffer the plaintiff' to take away the refidue of the faid cxea[Ln a And 

ftack, although he was requejled by the plaintiff fo to do j but ^ratSn "f iiic" 

has always hitherto refufed and ftill refufes ; and on the putchafeof hay 

by the pamtili* 

contrary afterwards fold and difpofed of the faid refidue of the defend- 
ant, the latter 
pro;nifed to de- 
liver to and fuffer the plaintiff to take it away as he wanted it, when rejuejied, an allegation ‘ 
that the defendant, aft*r futfering the plaintiff to take away a pjrt, fold and difpofcd of 
the refidue to other perrons, fuptrfedes the neceflity of alleging a requeft to deliver, 
the refidue* n 

A a 4 the r&f % 
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thereof to" other per tons , without the confertt and agoinjl the 
will of the plaintiff) and the faid refidue of the hay dill is 
wholly undelivered to the plaintiff; and by means of the 
preniifes the plaintiff loll great profits* & c. and was 
obliged to buy other hay at an advanced price, to wit, at 
Ware aforefaid. The ftcond count dated, that whereas 
on the faid loth of May in the year aforefaid, at Ware 
aforefaid, in confidei ation that the plaintiff, at the requeft 
of the defendant, had purchafed of him a certain other 
ftack of hay, at the rate of 5/. 16/. per load, to be there* 
fore paid to the defendant, the defendant undertook and 
pisomifed the plaintiff to deliver to and fuffer him to take 
the fame, when the defendant Jhall he thereunto afterwards 
requefled . And the plaintiff averred, that although the 
defendant did’afterwards deliver to him a part, to wit, 
one load of the hay, which was then and there paid for 
by the plaintiff at the rate aforefaid, and did requeft oftlje 
defendant to deliver to and fuffer him to take the fame; 
yet the defendant, not regarding hijs faid promife and 
undertaking, did not nor would, although duly requefled , 
deliver to or permit the plaintiff to take the refidue, &e. 
but fo to do wholly refufed and ftill refufes : and by means 
pf fuch refufal, &c. the plaintiff was put to great incon- 
venience and expence, to wit, at Ware aforefaid. The 
requeft by the plaintiff to the defendant to deliver the refi- 
due of the hay was laid in the fame manner iu other 
fimilar counts. 

And after judgment by default, and a writ of in- 
quiry executed, it was moved, on a former day, to 
arreft the judgment, becaufe the requeft was not fpecifi- 
cally alleged with a venue, as it ought to be where a re- 
queft in fa£t is neceffary to give the plaintiff his caufe 
of action; as it was contended to be in this cafe. 

Fo? 
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For which were cited Peck y t Met hold (a) % and Back v. 
Owen (£). 

+ 

Efpinaffe now (hewed caufe. As to the firfl count, it 
alleges a (ale of the hay to the plaintiff, and that the de« 
fendant delivered one load of it, but would not fuffer the 
plaintiff to take away the refidue, but fold and difpofed of it 
to other perfons ; which is a fufficient breach of the con- 
tradl, without alleging any fpecific requeft to deliver it, 
fuppofing the requeft were not formally alleged in this 
cafe. [Lord Ellenborough C. J. There is clearly a fuffi- 
cient breach laid in that count ; for by the defendant^ 
felling and difpnfing of the reft of the hay to other per- 
fons, he difqualified himfelf from delivering it to the 
plaintiff j and therefore no requeft was neceffary. The 
queftion then turns on the fecond count.] Therein a 
fpecific allegation in the fecond count, that the plaintiff 
did requeft of the defendant to deliver to and fuffer him 
to take away the hay. But even if that were informally 
laid for want of a particular venue ; yet as the count 
dates a complete contradf of fale, and that the defendant, 
after delivery of a part, did not nor would deliver to or 
permit the plaintiff' to take away the refidue j that is fuffi- 
cient, without alleging any requeft ; which after a fale 
was not neceffary to be made in order to veil the property 
in the plaintiff. And he referred to Lowe v. Kirby (c), 
that where a precife requeft ought to be, and is alleged* 
but without any venue, and non affumpfit pleaded, which 
found for the plaintiff, it is fufficient: fo this is cured 

{ a ) 3 Jlfii / lr . 297. ( 4 ) 5 Term Rep * 409. 

(0 W. >. . 

I* 


W 

i 808. 

B')WI)fLL 
a np ' 
Parsons./ 



1808. 


Bowdeli 

agAirtft 

fAIIONI. 


CASES in MICHAELMAS TERM 

by the ftatutes of jeofails (*), being after judgment by d$* 
fault and inquifition. 

Cowley , in fupport of the rule, relied on the cafes before 
mentioned, to (hew that where any thing is promifed to 
be done, upon requejl , it is neceffary in an action for a 
breach of the promife to allege with a venue a fpecial re- 
queft made: for the want of which allegation the judg- 
ment was rcverftd on error, in Peek v. Methold (i), and 
in Hayes v. Warren (e). The fame objection prevailed on 
general demurrer in Bach v. Owen(d)> which was fince the 
ft. 4 Ann . c . 1 6. for the amendment of the law; and both in 
that cafe, and in Wallis v. Scott[e)y it was held that the ge- 
neral averment, that the defendant had not paid the money, 
Or done the thing promifed, although requejled fo to do , is 
not fufficient, without a fpecial requeft laid. And he 
denied that this defcCt was aided by the ftatute of Anne 
or any of the ftatutes of jeofails, being after judgment by 
default and a writ of inquiry executed : the ftatute of 
Anne extending (f) toproteCt judgments by default againfl 
fuch objections only as are remedied after a verdiCt by 
the ftatutes of jeofails, and not againft fuch as arc cured 
by a verdi£t at common law. But where, as in this cafe, 


(a) ThQ flat. 4 Ann c. 16. / 2. for the amendment of the law, ex- 
tends to judgment* by default and writs of inquiry executed thereon, 
which, it fays, (hall not be lbyed or reverfed for any defed which by 
former ftaiutt3 of jeofails would have been cured by verdid. And vide 
the feveral defects in pleadings which arc cured by the ftatutes of jeofails, 
1 Sjuk rf 228. note 1. by Mr. Sc: j t. William* 
lb) 3 Eu’Jlr. 197. (c) 1 St, -a. 933. 

(•■t) 5 Term Re?. 509. (e) 1 Sira. 88. 

(/) Viiic Mr. Serjt fftllia mt'i note to St, 'unci v. llc?g, 1 Sound. aaS, 
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the promife depends upon the doing of fomething by him 
to whom the promife is made, the omitting to ayer the 
doing of that thing, which would be cured by a verdift 
at common law, is a fatal objection after judgment by 
default ; as was held in Collins v. Gibbs ( a ) \ where Lord 
Mansfield faid, that an obje&ion by a defendant, in arreft 
of judgment by default, was e*a£tly the fame as if it had 
arifen on demurrer. And here the omitting to give a 
venue to the allegation of the requeft is the fame as if 
no requeft had been laid, according to the cafes before 
cited. 
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Lord Ellenbqrough C. J. It appears to me that the 
fecond count is fufiicient to fufhin judgment for the 
plaintiff, as well as the firft. The queftion* comes now 
to be confidered by us after the flat. 4 Atm c . 16. for 
the amendment of the law j the firft feflion of which 
enafis “ that in all cafes where any demurrer (hall be 
joined, &c. the Judges (hall proceed and give judgment 
according as the very right of the caufe and matter in law 
fijall appear unto them, without regarding any imperfitlien , 
cmijfion % or defeEl in any writ , &c. declaration , or other 
pleading , &c, except thofe only which the party demur- 
ring (lull fpecially and particularly fet down and exprefs 
as caufe of demurrer; notwithftanding that fuch imper- 
fection, omifliori, or defeft, might theretofore have been 
taken for matter of fubftance, and not aided by the ftat. 
27 Eliz. c . 5. : fo as fufiicient matter appear in the faid 
pleadings upon which the Court may give judgment ac- 
cording to the very right of the caufe?' Now it is admitted, 
according to what was faid by Lord Mansfield in Collins 
v. Gibbs, that this beiag a motion in arreft of judgment 


(0) % Burr . 899. 


13 



3*4 ' CASES in MICHAELMAS TERM 

1808. is to be conOdered exa&ly the fame as if the queftion 

— — had arifen on general demurrer. Then what does the 

datute fay upon the fubjett : after fpecifying the want' 
?aj» 6 oni. feveral matters of form, of* which no advantage or 
exception fhali be taken, it proceeds to fay that u the 
Court (hall give judgment according to the very right oj 
the cattfe as aforefaid , without regarding any fuch imper- 
fections, omiflions, or defeats, or any other matter of like 
nature , except the fame (hall be fpecifically and particu- 
larly fet down and (hewn for caufe of demurrer.” Now 
is not the omiflion to repeat a venue (for it mutt be al- 
ways remembered that there is one venue well laid in 
the declaration,) a lefs material omiflion than the want 
of alleging prout patet per recordum, where a record is 
pleaded 5 which is one of the inftances fpecified where the 
omiflion (hall not be taken advantage of without being 
fpecially (hewn as caufe of demurrer; for that is an 
omiflion to refer to that by which alone the allegation 
is to be proved : but here the omiflion 16 of that which 
is mere form. It is faid that a requeft mud be alleged : 
and 10 it is : but then it is faid that it is not duly alleged ; 
the imperfection however confide only in the want of a 
time and place, where a venue was before laid ; an omif* 
Aon by no means of equal importance with feveral of 
thofe inftanced in the ftatute. % The cafe of Back v. Owen 
is relied on, as having been decided on this objection 
fince the ftatute ; where Mr. Juftice Buller faid, “ that 
the want of a requeft was a fubftantial defeat in the de- 
claration, and that where it was neceflary to allege a 
fpeciat requeft, the general words, though often requeft ed^ 
would not anfwer the purpofe.” There was no judgment 
however in that cafe ; but leave was given to amend ; 

* snd the cafes referred tQ in t{ie rpsrgin of the report, if 

cited 
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cited by him, as fupporting that pofition, are all before 
the ftatute of Anne. Another cafe was cited of W allis 
v. Scott , which came on upon general demurrer fubfe- 
quent to that ftatute : but there judgment was ultimately 
given for the plaintiff when the Court was full. And 
though one of the Judges in the firft inftance threw out 
an opinion, that where a requeft was by law neceflary, 
(which he thought it was not in that inftance) the gene- 
ral averment would not be fufficient, but it muft be par- 
ticularly fet forth, that the Court might judge whether it 
were fufficient : yet it is to be obferved, that the healing 
operation of the ftatute of Anne was not prefented to thjr 
confideration of the Court. Nor was it fo in the cafe of 
Bach v. Owen } for if it had, I think the obje£lion there 
m’uft have been overruled ; becaufe it was not only an ob- 
jection of like nature, but of lefs force than feveral of thofe 
Hated in the ftatute. In this cafe there is an allegation 
of a requeft, which it is admitted would be fufficient if 
time and place were laid with it 2 and I am of opinion 
that the want of thofe iince the ftatute is not a fufficient 
objection in arreft of judgment. 

Grose J. declared himfelf of the fame opinion. 

Lb Blanc J. A requeft is ftated ip the fecond count 2 
and the only queftion is whether the omiffion of affign- 
ing time and place to that requeft be matter of fubftance 
or of form. There is a venue laid in the count : and as 
to the time and place of the requeft, if ftated, it would 
not be neceflary to prove them. The true principle of 
venues is well ftated in llderton v. llderton (a), in C. B. 2 


And 
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and, according to the dodrine there laid down, the gene* 
ral venue would have drawn after it all tranfitory matters 
fated in the declaration* Clearly therefore the want of 
alleging time and place to the requeft is only matter o£ 
form, and is not fufficient to arreft the judgment. 

Bayley J. of the fame opinion 

Rule difeharged. 


Pa&ton and Others againft Sir Home Popham 
and Another. 

'J'HE declaration confided of feveral counts in debt, 
fome upon fpeciakies, and others upon fimple con- 
tra&s. To the former the defendants pleaded non eft 
fa&um and certain fpecial pleas : to the latter, nil debent. 
The plain tiff demurred to the fpecial pleas, and the de« 
fendants had judgment thereupon (a). And on the pleas 
of non ed faAum and nil debent idues were joined : and 
the plaintiffs not having proceeded to trial on thefe ifaes, 
judgment, as in cafe of nonfuit, was moved for : which 
was oppofed by 

Burroughs on the ground that a plaintiff can only be 
non fui ted on the whole record ; and fince the ftatute 
4 Ann. c, 1 6. allowing double pleading, where there has 
been final judgment entered for a defendant on part of 
the record, which can only be when the plaintiff is in 
court, it is incongruous afterwards to enter a judgment 
•f nonfuit, which goes to the whole record, and aflumes 

(*) 9 Erfi 4 °S* 424. 

the 
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the plaintiff to be out of court. Now the judgment on 
the demurrers is a final judgment; the. defendant 
having judgment for his cofts by flat. 8 & 9 JF*. 3. 
f. if.; and after that the plaintiff cannot be nonfuited. 
Bra. tit. Nonfuit , pi . 31. (which cites 14 H. 8. 23* 24% 
and Co. Lit . 139. b. 
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Holroyd denied that there would be any iocongruity 9 
where judgment is for the defendant upon fome of the 
pleas, and after that he is fuffered to depart without 
day. At common law, even after a verdi£l for the 
plaintiff, if a day were given him on continuance, and 
he did' not appear, he might be nonfuited ; which was 
remedied by the flat. 2 //. 4. c . 7.'; and fo it continued 
after that ftatute upon demurrer in law joined. Co. 
Lit . 139. Here the judgment of the Court on the 

demurrers was an interlocutory judgment, that the fpe- 
cial pleas were good ; but the Court will not give final 
judgment till all the pleas are difpofed of. For till the 
final judgment the parties have day by the roll, as it is 
faid ill Metcalf's cafe ( a ). And it is there faid to have 
been held in 1 H. 7. 2. b. “ that if the defendant be ad- 
judged to account, and they are at iffue before auditors, 
and the inqueft be ready to pafs, and the plaintiff 
make default; now Jhall the plaintiff be nonfuit , and 
(hall not be received after,” &c. “ And this is not like 
other adions where the plaintiff has once judgment to 
recover.” Now here a day was given after the judg- 
ment on the demurrers for the defendants to appear and 
try the iffues; and they, not appearing at the day, muff 
be nonfuited. The judgment on the demurrers to the 


(a} iz Rtf’. 40. 


pleas 
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pleas to the fpecial counts is not that the defendants fcaff 
f ecover their cofts ; but that as to the matters in thofe 
counts the defendants (hall go without day. 

The Court faid they would confider of it: and two days 
afterwards 

Lord Ellenborough C. J. delivered their opinion* 
^The queftion in this cafe is, Whether it be competent 
to the Coutt to give judgment as in cafe of a nonfuit in 
the fituation in which the caufe now (lands ? The de- 
claration confided of feveral counts in debt ; fome upon 
fpecialties, and others upon fimple contradl demands. 
To the fpecialties the defendants pleaded non eft fa&um, 
and certain fpecial pleas ; and to the others they pleaded 
nil debent. The plaintiffs demurred to the fpecial pleas, 
and upon thofe demurrers the defendants had judgment. 
Upon the non eft fa£tum and nil debet iffues are joined 5 
and the plaintiffs now contend, that as there is a judg- 
ment upon the record in favour of the defendants, a judg- 
ment of nonfuit cannot legally be entered againft then?. 
We are of opinion however that it may. A nonfuit is 
a judgment againft the plaintiffs'for not appearing on a 
day when they are demandable. Thcfe defendants have 
already obtained a judgment, that as to part of the de- 
mand they may go thereof without day : and if the plain- 
tiffs do not choofe to appear to profecute the reffdue of 
their fuit wh?n called upon by the defendants for that 
purpofe,-what incongruity will it introduce upon tire 
record to enter i judgment of nonfuit againft them, or 
what right have they to complain of it i They have a 
further day given them in court to profecute the refidue 
of their fuit ; and if they do not appear when demanded 
1 at 
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Ft that dajr, how is if inconGfterit with the former judg- 
ment, of the defendants’ going quit as to part without 
day,) to record that the plaintiffs, although folemnly de- 
manded, came not, but made default ; and to adjudge 
thereupon that the defendants (hall go without day as to 
the refidue alfo ? We are therefore of opinion that we 
hare power to give judgment of nonfuit, and confequent- 
ly that this rule (hould be made abfolute. 


1808. 

Pan ton 
Pope am. 


O'Kelly agaitt/l Sparkes, in Error. 


25111# 


g CIRE Facias was brought by the defendant in error Th*Prince©f 
upon a judgment in C. B. againft O' Kelly for 1260/. granted an an- 
upon a bond dated the 20th of December \ 800, with a owrHife* pay- 
condition, reciting that by indenture of the fame date pri" 

between S. Ckiffney and Sparkes , reciting a grant of an ^uit^was” 011 
annuity by his R# H. the Prince of Wales to Chiffney of »% ned by the 

4 . gi antee to an«*- 

aio /. during the life of his R. H. payable by the treafurer tuer, with the 
of his privy purfe on the four quarterly days therein sn^rrurtty" * 
mentioned, Chifney in confitleration of 1260/. had with bondTo^thcar- 
the confent of his R# H. afligned the faid annuity to anriufty/cun- 
Sparkes i and that it was agreed between the parties that 
O* Kelly (hould give further additional fccurity for the or rbetnajuter 

. . rf ti* privy 

payment of the annuity by giving the bond in qileftion 5 puye, or arty 
the condition of the bond was, that if his R. H or the ehpn’nl^Ii d 
treafurer of his privy purfe for the time being, or any other t | 1c refpetti** 
perfon for his R. H. } or O’Kelly, his heirs , £sV. (hould pay 2 eM nlat r iiV * 
to Sparkes the annuity on the quarterJy days mentioned, J^y 


events at law 

by the terms of the obligation to pay it, if the Prince, £c. did not at the ftipuJarcd times cf 
payment ; whether or net the grantee or aifignee ot the annuity had the right or means of 
compelling payment againft the principal or his funds, by reafon of any default of fuch 
grantee or aflignee in not prefenting a particular of his demand 10 the Prince's neafurer as 
required in all cafes within the flat. 3^ Geo. 3 c. 1x5, f. 7* on pain of being foreclofcd of 
fugh demand j whatevcr equitable claim might be faun Jed by the furcty on fuch negleft. 


VoL. X. B b 


the 
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l8o8. the bond fhould be void, Sec. The declaration then fug- 

O'Kbilt * cftcd ^ writ on the iad of April in the 

agahtfi 9 4$ G. 3. on which judgment waa obtained for a breach 

lo Error.* of the conditionof the bond before, (which was fatisfied,) 
and that after judgment recovered in E . 4 6 G. 3. Sparkes 
fued out his writ of feire facias on it, fuggefting another 
breach in non-payment of the annuity, &c. : and then 
fuggefted for further breach, that though his R. H. waa 
„ dill living, neither his R. H. % nor the treafurer of his privy 
purfe % &c. nor any other perfon % (3 fc. nor the defendant 
O’Kelly, had paid the annuity, &c*$ and that 10 5/. for 
two quarters was due to Sparkes on the 5th of October 
1 806 j for which he prayed execution, Sec. To this 
O' Kelly pleaded in C. B. as to 52/. 10/. the fir ft quarterly 
payment, that it accrued to the plaintiff Sparkes after the 
5th of July 1795, viz. on the 5th of June 1806; and 
that the plaintiff then being a creditor of, and claiming 
toTiave the faid demand againft his R. H., did not deli- 
ver a particular in writing of the faid demand, containing 
the nature and amount of it, and figned by the plaintiff, 
to the tTeafurer or principal officer of his R. H. at any 
time within ten days after the expiration of the quarter 
of a year in which fuch demand accrued, according to the 
flat. 35 Geo. 3. e. 125.: and fo pleaded the like plea to 
the fecond quarterly payment. The plaintiff replied as to 
the firft plea, that at the time when the firft quarterly 
payment of the annuity accrued to him, he was mot, nor 
has he at any time fince been a creditor of his R. H. for 
the faid 52 /. 10/., or any part thereof, nor did he then 
have or claim, »nor hath at any time fince had or claimed 
to have any debt or demand againft his R. H. for the faid 
fum, Sec, And the fame to the fecond plea. To which 
the defendant demurred, and affigned for fpecial caufcs, 

1 that 
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that t^e plaintiff 1 has not by his replication conftjTed and 
avoided or denied the matter dated in the firft plea \ but 
that it is an argumentative aufwer, and a departure from 
the declaration, inafmuch as the declaration ftates that 
the 105/. arrears of the annuity had not been paid by his 
R. H. or any other perfon for him to the plaintiff, to 
whom it is dated to be due, and for which his R. H. aa 
grantor }s liable ; and. the plaintiff fays in his replication 
that he was not a creditor of his 11. II. nor had any claim 
,on him for the arrears 1 and it appears by the declaration 
that his R. H. is indebted to the plaintiff in thefaid 105/* 
for the faid two quarterly payments. On this demurrer 
the Court of C. B. gave judgment (a) for the plaintiff ; 
and the' defendant brought error, and afligued the com- 
mon errors. The cafe was argued in this Court in lad 
Trinity term* 
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Bowen for the plaintiff in error contended, that taking 
the whole condition together, it appeared to have been 
the intention of the parties that O'Kelly fliould only be 
called upon to pay the annuity in default of the Prince of 
Wales , and of his treafurer appointed under the a& of 
the 35 G. 3. c . 125. for the payment of all demands on 
his R. H. out of the fund appropriated for that purpofe ; 
and this appeared by the recital in the condition of the 
original grant of the annuity to Chiffney payable by the 
treafurer of his 72 . Iils privy purfe , the confent of the 
Prince to the aflignment of it to Sparkes , and the agree- 
ment that O' Kelly fliould give further additional fecurity 
for the payment of it. The firft part of the condition jc- 
ftrains the generality of the latter part \ and the obligee 


VU 


(«) Vide i New Ref, 411. 

6b 2 



i8o8. 

0’K.hli.t 

agawfi 

6 ? ARKII, 

ui Error. 


Cases in michaelmas term 

was bound to (how that he had done every thing required 
by the iEt to obtain payment out of the fund originally 
made liable for this demand before he could refort to the 
further additional fecurity of O'Kelly. In conftruing 
deeds the rule is, that fubfequent claufes which are gene* 
ral (hall be governed by precedent claufes which are more 
particular. Thomas v. Howel (a) f recognized in 3 Bac. 
Abr . 393* Grants . J., and Lord Arlington v. Merrick (i). 
And where the extent of the furety’s undertaking is 
doubtful, the words are always conftrued ftri&ly in his 
favour. Stratton v. Rajlall (c). This is an attempt to 
treat the furety as the principal debtor, againft the ma- 
nifeft intent of the obligation, adly, The furety cannot 
be liable if the principal be difcharged. And by / 7. of 
the ad, every creditor whofe demand accrued after the 
firft quarterly day of payment of the Prince’s revenue 
(hall deliver into the treafurer’s office a particular in wri- 
ting of the nature and amount of fuch demand, (igned by 
him, within ten days after the expiration of the quarter 
in which fuch demand accrued. And if any perfon 
having or claiming any debt or demand againft the heir 
apparent (hall not deliver in fuch particular in writing of 
it within the time fpecified, it is declared to be barred 
both in law and equity : and all bonds and other fecuri* 
ties, the particulars of which are not fo delivered in, are 
declared null and void to all intents and purpofes. It is 
incumbent therefore upon a party, fetting up any claim 
for a debt againft the heir apparent, to (hew that the re- 
quiGtes of the aft have been complied with, without 
which no fuch debt can exift by law. [Wigley , contrii, 
fuggefted that it did not appear when the original grant 

(0) 4 Mod. 69. (*) a Sound t 414. (e) % Tom. Rep, 366 

was 
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was made to Chiffneyt it might have been before the 
aft.] The date of the aflignment to Sparkes was after 
the aft, and therefore he ought to 'have delivered in the 
demand. The Court will only look to the party aftually 
entitled to receive the annuity; and Sparkes is now the 
legal creditor of his R. H., as it feems now to be under- 
dood [a) that an annuity is aflignable, efpecially if made 
fo by exprefs words ; and as it is dated to have been 
afligned by the plaintiff in his declaration, it mud be 
taken mod drongly againd him that it was arguable. 
So the Court will take notice of the party beneficially 
intereded iu a bond ; as in Bottemley v. Brook ( b) % Budge 
v. Birch (c) ; and in other contrafts, as in Howell y. Mac 
Jvers(d). He alfo argued that the replication was a de- 
parture frofn the declaration, for the reafon before af- 
figned as fpecial caufe of demurrer ; and cited Praed Y, 
The Duchefs of Cumberland (r). 


m 

< 8 o 8 . 

0*K.blx.v 
agoinfl 
Sf A R KBS, 
in Error. 


Wigley , contra. The aft of the 35 Geo. 3. does not 
bear upon this quedion : or, if it do, dill the furety is not 
difeharged as the cafe now dands. id, This annuity is 
made payable out of the privy purfe of his R. H., to 
which the furplus, if any, of every quarter’s revenue is 
to be paid oyer by the aft, and on which the general 
provifions of the aft do not attach : for it would be nu- 
gatory to give in to the treafurer a particular of a demand 

(4) He referred to Co. lit. 144.6. and Mr. Hargrave's note thereon, 
referring to * Pin. Mr. 515. 3 Vin. Mr. 151. Gar nr 4 v. Baden, Hrtl. 
So. Peri./, lei. and Mound's cafe, 7 Rep. 28. b. 

(6) M. 22 Q. 3. C. B, ci;ed in )V\ncb v. KceUy, 1 Verm Rep. 6lJ» 
Sed vide Baurman v. Radeniui , 7 Term Rep. 663. and Sdofey v. Mearns p 
7 Eafi, 148. 

(r) M. 25 G. 3. B. R. eited in 1 Term. 62a. 

(<0 4 Term Rep. 690. (r) lb. 585. 


Winch 
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which he is not required to pay. The a €t did not 
mean to redrain the bounty of the heir appatent out 
of the fund provided for his own perfonal expences. 
But if demands on this fund be within the ad, 
the original grantee, and not the aflignec of the an- 
nuity, was the proper perfon to make the demand. 
2dly, This was not a debt for which the Prince was 
perfonally liable or could be filed. It is a mere direc- 
tion to the treafurer of his privy purfe to pay the an- 
nuity out of a particular fund ; and in default of fuch 
payment, from whatever caufr, the furety became liable 
immediately. And even though the principal fhould be 
difeharged, there is nothing to prevent the futety from co- 
venanting at all events for the payment of the debt : as one 
may bind himfelf or covenant for a minor, or feme co- 
vert, who would not be bound. And here, for aught 
appears, the furety may have bound himfelf atfer the 
demand of the grantee was forfeited for non-compliance 
with the a£t. He might engage to pay that which the 
principal was not bound to pay. Then the averment 
that the plaintiff was not a creditor of his R. H. at the 
time when the quarterly payment of the annuity accrued; 
by which mud be underdood, not a creditor upon the 
face of the record ; is no departure from nor inconfident 
with the declaration ; bccaufe though the annuity were 
a voluntary one, as to the principal, dill the furety may 
bind himfelf for the payment at all events if the prin- 
cipal did not. 

Boiven> in reply, relied prircipally on this, that it ap- 
peared by the record that the Prince of Wales was one* 
liable (for he was not ltfs liable becaufe the annuity was 
directed to be paid by his treafuref out of his privy 

purfe* 
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purfe, as where a man promHes to^ pay a bill at Us *8o8. 
banker’s) for this demand, until he was difcharged by 
the plaintiff’s negleft in not making the demand of it 
required by the a €t ; and therefore it appeared that the In Er!w* 
principal was difcharged by the plaintiff’s own negl eft; 
which would difcharge the furety. 

Cur . advt wit* 


Lord Ellenborough C. J. now delivered the judg- 
ment of the Court. 

This was a writ, of error brought upon a judgment of 
the Court of £. P. in a fcirc facias on a bond of the 
defendant in the penal fum of 1260/. [Afterdating 
the record, his Lordlbip proceeded — ] The apparent 
difficulty in this cafe has arifen from confounding two 
fubje£h which have no neceffary connexion with and 
dependance upon each other, viz. the right and means 
which the grantee of the annuity, or his affignee, may 
have to compel payment thereof from the funds of the 
principal, (in this cafe the Prince of Wales;) and the 
right and means of compelling payment from the obligor 
in a furety-bond given, as this is, by way of an addi- 
tional fecurity for the payment of that annuity : which 
latter mud of courfe depend upon the very terms of fucji 
additional fecurity -bond, from which they are derived, 
and not upon the terms in which the principal had 
bound himfelf to his immediate obligee, nor upon the 
means of reimburfement which may eventually be bad 
againft fuch principal upon the ground of his own obli- 
gation. The bond of the defendant, on which this* 
|j£tion is brought, is conditioned for the payment of an 
annuity of 210 /., deferibed as granted by his R. H. the 
Prince of Walts, ^during his, the Prince’s life, to Samuel 
B b 4 Chtffntfc 
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Chijfney, payable by the treafurer of his Royal High- 
nefs’s privy purfe on four quarterly days of payment, viz. 
.5th of Jan,, 5th of April % 5th of June, and the 5th of 
Oftober. The condition of the bond now in queftion runs 
thus; 11 That if his R. H. George Prince of Wales, or 
44 the treafurer of hio privy purfe for the time being, qr 
“ any other perfon for his faid R. H., or the faid plain- 
44 tiff in error, (O' Kelly,) his heirs, executors, or admi* 
44 niftrators, did and (hould well and truly pay or caufe 
44 to be paid to the defendant in error, (Sparkes) hisexe- 
« cutors, adminiftrators, or affigns, during the natural 
44 life of his R. H. the Prince of Wales , an annuity or 
“ clear yearly fum of zio/., by four equal quarterly 
44 payments, at or upon the 5th of January, the 5th of 
44 April, the 5th of June, and the 5th of OElober in every 
« 4 year; the firtt quarterly payment thereof to be made 
< 4 on the 5th of January next enfuing the date of the faid 
44 writing obligatory ; then the faid bond to be void; 1 * 
otherwifeto 14 remain in force,” &c^ The condition of 
the bond therefore contemplates three other modes and 
fources of payment of the annuity, befides that to which 
alone the grant of it by the Prince of Wales refers; viz. 
payment by the treafurer of his R. H/s privy purfe. If 
it (hould remain unpaid by all the four feveral descrip- 
tions of perfons, referred to by the condition of the bond 
as the poffible paymafters of it, for one quarter day, the 
bond on the expiration of that day becomes forfeited, and 
the right to fue upon it accrues at the fame inftant ; and 
of courfe does not remain in abeyance and fufpended 
4 during the ten days after the expiration 0$ the quarter 
within which the particular in writing of the dematyl 
ought to be delivered to the treafurer of his R. H., in 
order to found a demand upon the funds of his R, K. 

8 * undejf 
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under the Hat. 35 G. 3. 307. /. 7. If a right in the 

obligee to fue upon the bond be, as no doubt it was, fully 
veiled by the lapfe of a quarter day without payment of 
a quarter’s annuity ; can it be argued that it is capable of 
being devefted in favour of the obligor by a fubfequent 
negle£t of the obligee to deliver a particular of demand, 
or to do any other a£l by which the obligor might medi- 
ately or immediately have acquired the means of future 
reimburfement as againft the funds of his R. H. ? 
Whatever equitable claim may be founded on fuch cir- 
cumftances, and to what extent fuch claim may be made 
available, it is fufficient in a court of law to fay that ab- 
folutc legal rights of fuit once fully veiled and accrued by 
the breach of a condition of a bond are not at law thus 
defeaiible. No cafe of the fort has been fuggeded in ar- 
gument, nor I believe is any fuch to be found in our 
books. The plea therefore of the plaintiff in error, 
pleaded in bar of execution for the two quarters’ annui- 
ty, on the ground of the original plaintiff’s right to the 
fame being defeated by fuch fubfequent negle£l, is in- 
fufficient and cannot be fullained at law. And if fo, 
without confidering the matter of the replication, and 
even afluming it to be liable to all the defe£ls pointed 
out as fpecial caufes of demurrer, the plaintiff will, fuch 
replication notwithflanding, be entitled to recover the 
demand mtftle by his declaration ; fuch declaration being 
fuffic^tft in point of law, and not anfwered by a fufficient 
t on the part of the defendant. The judgment there- 
fore which has been given in the Court of C* P. for tfrp 
defendant in*error mull be affirmed. 


3 8 ot|. 
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he paid at fo 
much perton 9 
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true delivery of 
the bomnuai </- 
hound cargo , 
fiom Honduras 
Bay to London 1 


Hunts* again# Prinsep and Others. 


TN affurapfit, the plaintiff declared in the two firft 
“*■ counts againft the defendants, as owners of the ffiip 
Young Nicholas) for not delivering mahogany and log- 
wood, loaded on board that {hip, in the bay of Honduras , 
upon freight for London , agreeably to the terms of the 
different bills of lading which had been figned for fuch 
cargc^aftcrcap^ goods by the mutter \ but having before the goods arrived 
turc and recap- at L on fo n% without the plaintiff’s confent and againft his 
will, fold them, and converted the produce to their own 
ufe. The firft count ftated the promife to have been, to 
carry the goods on board the (hip from Honduras to Lon - 
don % and there deliver them to* the plaintiff \ the dangers 

The fecond count ftated the 
exception to have been of the a& of God, the king’s ene- 
mies, fire, and all and every other dangers and accidents 
of the feas, rivers, and navigation, of what nature and 
kind foever. The third count ftated a delivery by the 
plaintiff to the defendants of 500 logs of mahogany and 

ceedsof the We 1QQ ton8 0 f logwood; and that they, having fold and dif- 
vu re remitted ° . , . ! 1 

to the thip- p 0 f e d of them, promued to render to the plaintiff a jail 
tiiauhcirei^hter and reafonable account of the fale and proceeds, but had 

might recover 

fuch proceeds . ... „ . . * ... - 1 

in alfumpfit for money had snd received, without allowing freight pro rati itmens. For 
fuch form of afiion forth* irrocetdf. *1 no illegal Cak of good, it only * waver 01 any claim 
for dam.™ for the tortioui aft j taking the afluai proceeds of the (ale as the value of the 
goods (fubLtt to the'fogal cotifequences of con fi dering the demand as a debt, which admits 
of a fet-cfT, tec.) but does not recognize the right of the vcfcdor fo to convert.the goods,, 
And here the aft of conversion, (fof fuclvit mutt be taken* to be) being made hy the matter 
who is the general agent of the fhip-owners ; and not, as in Batllte v. Modigliani, by the aft 
o* a Cburtof comj etent junfdiftion i was unlawful, ind difcbargcd the claim of the Iflipi 
owners for freight pro rati itincris. . „ . . . . . . 

But the plaintiff could not recover agninft the (hip owners upon fpecial counts framed 
upon the bills of lading figned b> the matter j as well becaufc they contained exceptions of 
the very peri's by which the iofs happened ; as becaufe the defendants, having, exprefsly 
contracted with the plaintiff under foal, could not be charged in relpeft of the fame fubjeft- 
snattcr by acomraft not under foal, and figued by their matter only, and not by themfoWes. 

refufed 
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refuted to do fo. The other counts were for goods fold 
and delivered, for money had and received, and upon ati 
account dated. The defendants pleaded the general 
iffue, and g*ve a notice of fet off, in the common form, 
for freight, work anJ labour, and money paid. At the 
trial at Guildhall a verdift was found for the plaintiff, 
fubjeft to the opinion of the Court on the following 
faffs : the damages (it any) to be fettled by arbitration 
according to that opinion. 

On the 3d of Sept. 1803 a charter-party of affreight*' 
ment, under (cal, was entered into ami executed by the 
defendants, being owners of the (hip Yeung Nicholas^ and' 
the plaintiff, ab freighter of her, on a voyage from Fal- 
mouth to Honduras Bay , to fetch back from thence for 
the plaintiff a cargo of mahogany, with 60 tons of dye 
wood and logwood or fuftick, to be delivered at London: 
the dangers of the feas and other unavoidable cafiialties 
always excepted. And by the terms of fuch charter- 
party the freight was ftipulated and covenanted to be paid 
by the plaintiff to the defendants, in the following manner, 
viz. That the freighter (hould pay to the owners freight 
for the faid cargo at the rate of 12/. 12/. per ton for ma- 
hogany, aud for logwood or fuftick at the rate of 8/ 8x. 
per ton of 20 cwt. at the king’s beam, with is. 6d. per 
ton, in lieu of pGrt charges and pilotage, betides the 
primage therein Specified : fuch freight, & c. to be paid as 
follows; to wit, one third part on a right and true deli* 
very of the faid homewafrd-bound cargo, and the remain- 
ing two third parts thereof by an accepted bill or bills on 
the freighter, payable at three months date from fuch 
delivery. And the parties reciprocally bound rhemfclves 
by fuch charter-party to each other for the performance 
of the covenants and agreements contained in it, in a pe- 
nalty 
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jBoB. nalty of 8000 /. The (hip proceeded to Hondurat Bay* 

"■ 11 ■■ inhere a cargo of mahogany and logwood, amounting to 

**4^* above 200,000 feet, was loaded by the plaintiff on board 
^ jyp f or £ M j en . an d bills of lading for different 
parcels, with fuch different exceptions as are dated in 
the different counts of the declaration, were figned by 
the matter of the (hip for the delivery of fuch goods to 
the plaintiff, paying the before-mentioned freight for the 
fame. The (hip thus loaded, and having no other goods 
on board her, failed from the bay of Hondurat on her 
homeward voyage on the 29th of March 1804 ; and on 
the 2lft of April following was fo damaged in a ftorm as 
neceffarily to put into Savannah in Georgia to repair; 
and the matter (who was employed by the defendants) 
fold a part of the mahogany there tp pay for the neceffary 
repairs of the (hip $ hut the general average on that oc- 
Catton has been adjufted and fettled between the parties. 
On the 8th of July in the fame year the (hip, having 
been refitted again, put to fea with the remainder of her 
Cargo in the further profecution of her homeward voyage; 
but on the next day was captured by a French privateer, 
and carried towards Guadaloupe. On the 6th of Augujl 
following (he was re-eaptured off that iiland by one of 
his majefty’s (loops of war, and fent to St. Kitts ; where 
on the 5th of September following (he was driven afhore 
in a hurricane and wrecked ; but the then remaining 
cargo was faved. The wreck and cargo were by order of** 
the Vice- Admiralty Court at St v Kitts put up to public 
fale, without the privity or confent of the plaintiff or de- 
fendants ; except only a„ fuch confent may be involved 
in the fa£t of the matter of the Young Nicholas having ap- 
plied for the faid order ; he a&ing on that occafion ac- 
fording to the belt of his judgment for the benefit of a^ 

parties 
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partiet concerned. The cargo produced (after paying 1808. 
i-8th of the proceeds to the re-captors for falvage) 

1776/. ipr. tod. The (hip netted about tool, j and the jS 

proceeds of both were remitted to and received by the 
defendants. And this a£tion is brought to recover the 
proceeds of the goods fold at St. Kitts and remitted to 
the defendants, who inlift on retaining the whole thereof 
on account of freight, which they allege to be due pro 
rata itineris. The plaintiff, on the contrary, infills, that 
he is entitled to recover the value of the goods fold at St. 

Kitts, without any allowance for freight. The queftions 
for the opinion of the Court wore, Whether any freight 
were payable to the defendants, in refpeA of the cargo 
fold at St. Kitts ? If any freight were payable for tho 
goods fold at St. Kitts , Whether fuch freight were to bo 
calculated on the proportion of the voyage actually per- 
formed in point of time, or diftance, or only on the pro- 
portionate diminution of expence between the rate of 
freight from Honduras to London, and the rate of freight 
from St. Kitts to London ? And alfo, Whether freight 
were to be allowed on the quantity of goods fo fold, or 
only in the proportion their neat proceeds, when fold, 
bear to their prime coft on board, or to what they would 
have neated if delivered at London ? It was mutually 
agreed, that when the rule had been given by the Court, 
the refult fhould be fettled by the arbitration of William 
Ludlam of Lloyd's Coffee-houfe, London , merchant, in 
conformity to fuch rule. 

Marryat, for the plaintiff, contended that no freight at 
all was payable in refped of the part of the cargo which 
was wrecked and fold at St. Kitts, and remitted to the 
defendants. There is great difficulty in collecting front 

the 
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1808. the hooka any rule for afeertainfog in what cafes freight 
is due pro rati ijinem ; but there is no cafe of rateable 
freight eftabliihed except where th^ owner of the goods 
*«*•**• has, in coofequence of the misfortune which has impeded 
the due courfe pf the voyage, prevented the (hip owner 
from forwarding them to the place of their deftination 
fay difpofing of them himfeif * or elfe where feme new 
agreement has been exprefsly made, or is to be inferred 
from the circumftances, for the apportionment of the 
freight But nothing of the kind is here found. In the 
cafe of Luke v. Lyde (*), where affumpfit was brought by 
the (hip owner for the freight, the goods were to be con- 
veyed from Newfoundland to Li/bon , and were captured 
When within four days fail of Ltjbon^ and afterwards re- 
captured and carried into Biddeford in Devonjbire, wh$ re 
the merchant agreed to accept his goods, without requir- 
ing the matter to fend them on to Lijbont but on the 
contrary altered the port of their deftination and fent them 
to Bilboa in another veflM : on which the matter reco- 
vered pro rata it&neris. The circumttancee of that cafe 
might furnifti a ground for an implied agreement by the 
merchant to pay freight pro rata rather than fuffer the 
matter to forward the goods by another conveyance to 
LiJbon 9 when Bilboa was tonfidered to be the better mar- 
ket. But at lead the merchant had the option to accept 
or abandon his goods ; whereas here the plaintiff had no 
option 1 but the matter has made an eleftion for him, 
without his confent. In the fubfequent cafe, however, 
of Cook v. Joinings (b) 9 though the merchant accepted 
his goods at an intermediate place in the courfe of the 
voyage where the veffel was wrecked, yet he was held 

[ a ) 1 Rutr, 88a. and I Blac. Rep. 190. ( 4 ) 7 Term Rep 381. 

not 
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pot to be liable for freight pro rati And though that 
were an aftion of covenant on the charter-party, on which 
fome reliance was had, as diftinguifliing that cafe from 
JLuke r. Lytle i yet the Court in general agreed that where 
there was an exprefs contra£l for the freight, it mattered 
not whether it were with or without a feaL $ere the 
fpecial counts ftate exprefs contracts, which are verified 
by the facts found : and the other fads ftated exclude 
the prefumption of any new agreement. [Lord Eilat' 
lorougb C. J. An argument, I prefume, will be urged 
again It you founded on the nature of the adion of af« 
fumpfit for money had and received, whereby i yyll be 
f aid that you have waved the tort and ratifie d jfrgjjy- v 
trad of fale, and mult thcreforetake it with its coaf e- 
juences^ What do you fay to that /J There is no cafe 
where a p arty has been held to wavy | |ort. unlefs he 
had an opti on of fume either for the to rt pr uann. 
Ample contract. In Smith v. Hodfon(a) the plaintiff 
might have brought trover : but here there has been xy 
wr ooRfeLconverfion . But if the circumftances of the 
cafe (hew. a wrongful ad in the mailer, like the tortious 
fale of goods by a carrier of his own accord, then as the 
contrails, and the breaches of them, are included in the 
fpecial counts, which are framed upon the terms of the 
bills of lading, they are as much in difaffirmance of the 
ad of the matter as if the adion had been laid in trover. 
fie then argued on the fecond point refpeding the mode 
of e (lima ting the proportion of freight, if any, to be paid 
pro rati ; which he faid (hould be ealculated according 
to the beneficial advancement of the voyage for the fer- 
yice of the owner of the goods ; and confcquently freight 
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till only be due from Honduras to St. Kitts. And thii 
fliould be cotnputed on the falvage value, which wad the 
rule adopted in Luke v. Lydt ; and not on the tonUage, 
which was ftipuiated for by the charter-party on the fup- 
pofition of a delivery at London. For if the defendants 
be entitled to any freight, it muft be on an Implied new 
contraft, on which they could only demand what is equi- 
table. Coals may be flapped at Shields for London , and 
< after arriving near to the deftined port, may be driven 
' back and wrecked at Neivcajlle, where they would be 
worth nothing in advance of the original price, and the 
frgi (f lU ma v b& g otth more than the value. It may be 
, <^jgerent where the owner agrees to accept bis go odfj t 
•^intermediate jla^n the voyage. . 


Riofrardfcn, fry the defendants, contended that the 
i^ecial couhts^quld not be fupppjjied, atd that jhe true 
queftion arofe upon the count for money h ad an d re- 
vived. The aCtion is againfl: the owners of the fliip, 
and it is found that they contracted with thej]|int iff for 
the carriage of the goods under feal j therefore the terms 
of the contract cannot be altered, nor can they be bound 
by the matter having iigned bills of lading j though the 
latter would be liable in refpeCt of his contrail ; as 
would the owners by implication, in refpeCt of the ad of 
their authorized agent, if they were not under an exprefs 
contrad of a higher nature. Betides, no breach is laid 
in the fpecial counts for which the defendants are liable j 
for the failurp of thfe voyage was occafloned by the perils 
pf the fea, namely, the llorm ; though even capture has 
been held (a). to be a peril of the fea} efpecially within 


to Kchrieg v. Btrilty, a Rail. Mr. 148. and StjU 13a. 



IN THE FoRfT-NINTH Till OF GEORGE IH. 

4 • 

tbe meaning of fuch an inflrument as a bill of lading. 
Taking the cafe then on the general count| freight pro 
rata itineris peradti is payable wherever a voyage is in 
part performed f and the completion of it b prevented 
without the fault of the owner or matter, and where 
the freighter takes to the cargo or to fuch part of it as 
is faved. This was decided in Lutwidge v. Gray [a) \ 
fro m whence it appears that if the matter off rr to-caxiv 
o nliie cargo to its port of difeharge hTlmother ^ y cffcl, 
an d the freighter refufc , the other (hall have his fu l l | 
f reight : and though he make n o fuch offer) he (ha^l hav e! 
freight pro rati! In thefe cafes the matter is confidcred 
as the general agent for all parties. Luke v. Lyde (i) is 
exprefs on the fame point, though there the defendant 
received his goods from the recaptors, and not from the 
mailer ; and though he had no benefit, but rather lofs, 
from the carrying of his goods to Btdefords the freight 
being higher from thence to Lijbon, than from Newfound- 
land, where the goods had been originally (hipped. So in 
Mackrell v. Simond (c), where the voyage was from Lon- 
don to Canada and back again, Lord Mansfield fays, “ If 
the (hip be caft away on the coaft of England , and never 
arrive at London ; yet if the goods be faved, freight (hall 
be paid, becaufe the merchant receives advantage from 
the voyage .’ 1 And Baillie v. Modigliani (d) is to the fame 
effect. The principle of thefe cafes is not contradicted, 
but rather confirmed, by Cook v. Jennings (*), and was 
admitted by Lord C. J. Eyre, in Curling v. Long (/), and 
by Lord Ellenborougb, in Mulloj v. Backer (g)* Then the 

(a) Dm Prec Feb 1733, Abbott on Merchint Ships, 3d edit, 298. 

(£) 2 Burr* 882. (c) AT. B Tnn 16 Geo 3. Abbott, 316. 

[d) K B. Hil, *5 Geo 3, Park, 53. (e) 7 Term Ref* 38 f. 

(/) 1 Bof. dr Pull. 634. (£) 5 3 **- 
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acceptance of proceed') by the plaintiff in this cafe if 
equivalent to the receipt of the goods in the former 
cafes j as appears from Rccca j de navibus et naulo , note 
8i.; which was recognized in . Bail lie v. Modigliani , 
where the good* were fold, as in this cafe, without the 
concurrence of the owner, but by the diredion of the 
Court of Prize in France , btfuri. the redoration was de- 
c reed $ and yet Lord Mansfield was of opinion tbat the 
owner couliT not take to tKe proceeds without p*ytftent 
ofTircigttt pro rata. v Here the (hip and goods were car- 
Tied upon the recapture into St.TCitt* s, where the Court 
of Vice- Admiralty had authority to award the fSfe*of 
them for payment of the fahage. Th£n, though the 
mailer be the general agent of the (hip owners, yet in 
cafe of extraordinary calamity he mud alfo be confldered 
as the agent of the owner of the goods, who has en- 
truded them to his care, foas to bind him. In no refpeft 
can ic be confldered a** a tortious aft of the mader, nor 
any excefs of his authority, which arifes out of the 
neceflity of the cafe, and upon the exercife of a found 
diferetion for the benefit of the owner. But if there 
were any doubt of that, the bringing the aftion of af- 
fumpfit for money had and received to recover the pro- 
ceeds of the fale is a confirmation of the fale. In Smith 
and Others, Jijftgnees of Lewis and Potter , v. Hodgson {a), 
the bankrupt had no authority on the eve of , his bank- 
ruptcy to fell the goods to a creditor, with a view of 
giving him a preference*, but the aflignees having 
brought aflurapfit for goods fold and delivered, the form 
of the aftion was held to be an affirmance of the con- 
traft of fale, fo as to entitle the creditor to fet-ofF his 
debt. Next, as to the proportion of xhe voyage for which 
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freight is due ; St. Kit? s nfiuft be admitted, upon the au- 
thority of Roccus (a) in the place before cited, to be the 
point to which freight is to be paid ; being the place 
“ quo mercedcs invents fint;” and that is according to 
the juftice of the cafe. But fuch fought is payable upon* 
the quantity of the goods conveyed thither, without re- 
gard to their value. Tim was exprefsly fo held in Lut - 
nvidge v. Gray t and in Luke v. Lyde ; and is Confirmed by 
the general principle, that freight is not affeded by the 
good or bad date of the cargo. In Lutwidge v. Gray the 
tobacco was in fo bad a Hate, that it was even found ne- 
ceflary to burn a part of it : and in Luke v. Lyde 
Lord Mansfuld faid, “ It is nothing to the matter of the 
fhip whether the goods are fpoiled or not : provided the 
freighter takes them: it is enough if the matter has 
Carried them ; for by fo doing he has earned his freight.’* 
He afterwards fays that the freighter mud abandon all 
or take all : he cannot pick and choofe. < f It is quite 
immaterial (he adds,) what the merchant makes of the 
goods afterwards ; for the under has nothing at all to 
do with the goodnefs or badnefs Of the market.” This 
effentially applies to a cafe like the prefenr, where the 
freight was agreed to be paid by the tonnage. 


HtTNTStf 

agabtft 
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Marryat , in reply, obferved that the plaintiff here had 
CXercifed no option as to the taking of his goods at St . 
Kitts \ but they had been fold, and the money remitted 
to the defendants, before he had any opportunity of in- 
terpofing and judging for himfelf : and this diftingu idled 
the prefent from all the former cafes, except BaiUie v. 
Modigliani , where the opinion quoted was not the point 

(4) Vide 2 Barr. 889. ( b ) Ik 887, 
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in judgment. In Lutwidge v. Gray the goods had arrived 
at their deftined port, to which they had been forwarded, 
before they were burnt *, and they were then deftroyed, 
in order to avoid paying the duty for them. But if freight 
be due at all on equitable principles pro rata itineris, it 
is a rateable freight only which ought to be paid for a 
rateable voyage: and if, whtn the goods are delivered, 
they be worth nothing in equity, nothing ought to be 
paid for them, 'lhe paflage in Roctus does not fptcify 
what proportion is to be pml ; and in the abfence of any 
exprefs authority, it ought to be meafurrd by the benefit 
received by the owner of the goods. Then the form of 
the action, however it may limit the amount of the 
plaintiff's demand to the adlual proceeds of the fale re- 
ceived by the defendants; and though, as in Smithy • 
Hodfotiy it may let in a fet-off by the defendant ; cannot 
amount to a recognition of an authority to fell the goods. 
In KitcJen v. Campbell (a) it was confidered that the le- 
gality of the defendant's execution againft the bankrupt's 
goods, after he had committed an adl of bankruptcy, 
was triable either in trover for the value of the goods, or 
in afiumpfit for the proceeds of the fale made by the 
fheriff, and paid over to the defendant. 


The cafe flood over for a few days : and now 


Lord Ellenborough C. J. delivered judgment. — This 
cafe, which was argued on T uefday laft, flood over, rather 
for the purpofe of our looking into fome of the cafes 
cited, particularly that of Baillie v. Modigliani , Park 53., 
than from any doubt which the Court entertained upon 


the 
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the main points of the cafe now in queftion. It will be 
retolle&ed that it was an a&ion of affumpfit, brought by 
the plaintiff^ a fliipper of goods on board the fhip Young 
Nicholas , of which the defendants were owners* The 
parties had mutually contraded by a charter-party of 
affreightment under feal executed between them, for a 
voyage from Falmouth to Honduras Bap The defendants 
were to fetch back from thence for the plaintiff a cargo 
of mahogany, logwood, & c. to be delivered at London, 
“ the dangers of the feas and other unavoidable cafual- 
ties always excepted.” By the charter-party the freight 
was ftipulatcd to be paid in particular modes and pro- 
portions on a light and true dt lively of the fame homeward- 
bound cargo . This right and true delivery of the home- 
ward-bound cargo at the port of its deftination never 
took place as the (hip, after taking in fuch cargo at the 
Bay of Honduras , was firft damaged by a (form, and 
driven into Savannah in Georgia 4 to repair; was after- 
wards, in the further courfc of her voyage, captured by 
a French privateer ; then recaptured by a king’s fhip and 
fent into St, Kitt'a, where fhe was driven on fhore in a 
hurricane and wrecked : but the remainder of the cargo 
(of which part had been before fold at Savannah for the 
cxpence of repairs) was faved ; and upon the application 
of the captain to the Court of Vice- Admiralty at St. 
Kitt's for an order for that purpofe, was, together with 
the wreck of the fhip, there fold, without the privity or 
confent of the plaintiff, or of the defendants. The cargo 
upon fuch fale neated, after payment of I -8th falvage to 
the recaptors, 177 61 . 19 /. iorf., which was, together 
with the proceeds of the fhip, remitted to and received 
by the defendants. The a£tfon was brought by the 
plaintiff to re over ihcfc proceeds of the cargo fold at St. 

C c 3 Kitf$ 
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Kitt’s from the defendants, who had fo received their. 
The defendants inGfted upon retaining the whole of fuch 
proceeds on account of freight, to which they claimed 
to be entitled pro rata itinens. Xhe plaintiff infilled 
upon his right to recover the whole of thefe proceeds, 
without making to the defendants any allowance for 
freight. The declaration in which this recovery was 
fought contained three fpecial counts in aflumpfit, 
founded two of them upon two bills of lading figned 
by the mailer, containing the firft of them an exception 
of “ the dangers of the feas the fecond, “ of the aft 
of God, the king's enemies, fire, ^nd all and every other 
dangers and accidents of the feas, navignion,” Ac. 
Upon thefe two fpecial counts the plaintiffs clearly could 
not recover; both becaufc they contained an e\prefs 
exception for the very perils by which the Infs of the 
voyage was occafioned; and alto becaufe the plaintiff, 

r 

having contrafted with the defendants by charter parly 
under feal, could not charge the defendants in refptft to 
the fame fubj eft-matter in virtue of a contraft not under 
feal, and figned by their mailer only and not by them- 
felves. 

As to the 3d count, whether the law would imply any 
fuch promife to account for the proceeds of a cargo, 
wrongfully fold and converted, upon the ground of fuch 
converlion only, as is therein dated, is the lefs material 
to be confidered, as the fame merits on the part of the 
plaintiff are open for difeuffion on the count for money 
had and received, and upon which count the quedion be- 
tween the partied didinftly arifes : which is, whether the 
defendants have a lien upon and can claim to deduft 
their freight pro rata itineris out of the proceeds of the 
cargo fold at St, Kitts % and which are now in their hands 

IL 
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It w"ts r ui'i ♦’he put the* defendants, that the 

yon * j i!jc gi ods It'lil is 1 fubflitution for, and 

prone p»Li nt>, the goo's thcnlelvrs ■ and that as 
the dc lilants would, if the goods h ul fuS tilled it] fpecie, 
hav nil a liui upon them for their frrighr, and would 
be entitled to hive earned them d they could in the fame 
(hip, or to have hired another for ihat purpofe, and fo to 
have earned their full freight: or, if the pi untiff had 
taken them out of their hands before the voyage was 
complete!, w mid hive been entitled to hive claimed 
freight pro nra itineris a gun ft him I o, now, the plain-_ 
tiff| havi ng fued foi the proceeds in this form of a£tiyr| 
for mone y had and receiv ed, ” has, in virtue of his fo 
f uing, adopted and confirmed t h e a d^f elm- b y 

which the poods weie converted pin mnmyp 
the further i onvey nice of tliem in the courf’ of the voy- 
age w is prtv nted, and by which of enurfj the full freight 
of them w as nreventc d from being e n ic-d. Hut the fill icy 
of the argumenr on the pa-t rf the th'uihnrs appears 
to us to confift in attributing more etlcft to the mere 
form of this aftlon, than really belongs fo it. In bring- 
in g an action for money had and received, infleidof 
trov er, tlic phintiffdoes no more thin wa ve 
plaint, with a view to damages, of the tortious ly 
w hish the goods w^re converted iutc^monc^ ; and takes 
to the ntat proceeds of the fale as the value of th; goods \ 
fubjedt of courfe to all the confequences of confidering 
the demand in queftion as a debt t and, amongfl others, 
to that of the defendants' having a right of fet-offjif they 
fhould happen to have any counter demand againft the 
plaintiff. But we have been much preff;d with the au- 
thority of the cafe of Railhe v. Modigliani 9 as fuppofed to 
be fimilar to the prefect ; and in which Lord Mansfietd 
Cc* i, 


39t 

1808. 

Hunter 

egamfi 



CASES in MICHAELMAS TERM 


»* 

1808* is Rated to have faid, “ In this cafe the value of the 

goods Was reftored in money, which is the fame as the 
Hvniii 6 ' 7 ^ 

^ wl* goods, and therefore freight was due pro rati itineris. 

This however, as every other propofition laid down by a 
Judge, ought to be underftood with particular reference 
to the faffs of the cafe then before the Court* That was 
the cafe of a (hip failing with goods from Nevis to Brifld % 
which was captured in the courfe of the voyage, carried 
into France , and condemned there* but the fentence of 
condemnation was afterwards reverfed, and reftitution 
awarded. The (hip and cargo had however in th* mean 
time been fold : but the proceeds of the fale had been 
paTd, as it (hould (eem from the note, to the owner 8f 
the goods, deducing the charges*of the "appeal : and* the 
ownff of the gbodV Kid TSMt of the Khoney paicTTrtUf 
dVher of theTKip freight pro rata itineris. Ofthiff*pa^ 
ment of freight the owner of goods claimed the rcim- 
burfemmt from his underwriters upon a policy on goods: 
but it was properly anfwered on the part of the defend- 
ant, and the Court held accordingly, that the infurer on 
goods was not liable to have the charge of freight thrown 
upon him, becaufe he had not engaged to indemnify 
agSinfE it : altd this was fufficient for the decifidn of the 
ofily queftion then dire&ly in judgment before thefCdtlrc. 
But*Tt appears from the note of that cafe thit Lofd 
Mansfield dicT in that cafe further hold thafTrcigfiTpr^ 
rata itineris was a charge upon the proceeds of the goods 
“fold in the hands of the owner of the goods to whom 
thofe proceeds had been rendered in lieu of his goods. 
But in what cafe, and under what circumftances, did Lord 
Mansfield fo hold ? Was it in the cafe of tortious uuau-> 
thorizrd fale, as the one now in queftion mud be taken 
to have been \ particularly fince the late cafe of Reid v. 

Darky 
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Darby [a) decided in this court in Trinity term laft ? Or 
in a cafe in which the competency of jurifdidion of 
the feveral courts which condemned and rcftored was 
unqueftionable : where if the (hip and goods had been 
reftored in fpecie, the right of the (hip owner to earn 
full freight, by carrying the goods to the delivering 
port, was entire ; and where the poffibility of doing 
fo had only been prevented by the a Q, cf the Court or its 
officers, in making fale of the goods pending the fuit, 
and by no fault ou the part of the owner of the (hip? 
And however juft it may be that a fubftitution of money 
for goods, made by the authority of a competent tribunal, 
{hall be equivalent to the a&ual reftitution of the goods 
themfelves, as far as refpcQs all interefts in and liens 
upon that fund ; and however reafonable it may be that 
an owner thus taking the fubftitute, which requires no 
further conveyance, (hould be confidered as virtually 
difpenfing with the further duty of the (hip owners, 
which would have remained to be performed if the goods 
had dill continued in fpecie ; yet, no fuch difpenfation 
with the duty of further conveyance on the part of the 
owner of the goods can be implied in a cafe like the pre- 
sent, in which the further conveyance of them is ren- 
dered impoffible by an a£t of the immediate agent of the 
(hip owners themfelves, to which he, the owner of the 
goods, is neither a&ually nor virtually confenting by 
himfelf, or any agent empowered to confent on his be- 
half ; and to which he is not compelled to fubmit by any 
regular exercife of legal authority in any quarter what- 
soever * and from which he can, according what it 
contended for on the part of the defendants, derive no 

M 4 #** 143* 
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benefit whatever; inafmuch as the pro rata freight 
claimed by them exceeds the whole amount of the pro- 
ceeds of the goods fold. Upon this view of the cafe of 
Bat Hie v. Modigliani^ compared with the prefent, it af- 
fords no authority adverfe to the claims made by the 
plaintiff in the prefent aftion. The principles which 
appear to govern the prefent a&ion are thefe:«thc (hip 
owner? undertake that they will carry the goods to the 
place of deftination, unlefs prevented by the daggers of 
the feas, or other unavoidable cafualties : and the freighter 
undertakes that if the goods be delivered at the place of 
their deftination he will pay the ftipuhted freight : but 
it was only in that event, viz. of their delivery at the 
place of deftination, that he, the freighter, engages to 
pay anything. If the (hip be difabled from completing 
her voyage, the (hip owner may (till entitle himfelf to 
the whole freight, by forwarding the goods by fome 
other means to the place of deftination ; "but he has no 
right to any freight if they be not fo forwarded ; unlefs 
the forwarding them be difpenfed with, or unlefs there 
be fome new bargain upon this fubjett. If the (hip 
owner will not forward them, the freighter is entitled to 
them without paying any thing. One party, therefore, 
if he forward them, or be prevented or difeharged from 
fo doing, is entitled to his whole freight ; and the other, 
if there be a refufal to forward them, is entitled to have 
them without paying any freight at all. The general 
property in the goods is in the freighter; the (hip owner 
has no right to withhold the pofielfion from him, unlefs 
he has either earned his freight, or is going on to earn k» 

If no freight be earned, and he decline proceeding te earn 
any, the freighter has, a right to the pofleflion. The 
captain's condutt in obtaining an prder fdr felling the 

goods. 
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goods, and felling them accordingly, which was unne- 
ceffary, and which difabled him from forwarding the 
goods, was in effeA declining to proceed to earn any 
freight, and therefore entitled the plaintiff to the entire 
produce of his goods, without any allowance for freight* 
The poftea mull: therefore be delivered to the plaintiff. 
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The King ogatnfi The Inhabitants of Woburn. 


Saturday, 
Nj*v 261b * 


PON an appeal by the churchwardens and overfeers 
of the poor of the parilh of St. Alban in the county 
of Hertford againft an order of juft ices for the removal 
of Mary Brown % widow, and her children, from the pa- 
rifli of Woburn in the county of Bedford to St. Alban , 
John Hilliard , an inhabitant of the appellants’ parilh of 
St. Alban , and rated and paying to the poor’s rates of the 
faid parilh, was called as a witnefs on the part of the re- 
fpondents, and rtfufed to give evidence. The Seflions 
were of opinion that the faid Join IWhard was not com- 
pellable to give evidence, and quaftud the faid order* 
fubjeft to the opinion of this Court on the point. 

Topping and Peckwell , in fupport of the order of Sef- 
fions, contended, ill, that the witnefs was privileged 
from giving evidence by being a party to the fuit. adly, 
As being direftly interefted in the queftion, and there- 
fore not within the aft of the 46 Geo. 3. c* 37. *, hut ra- 
ther, if at all, within the exception of that aft, as expofing 
him to a penalty* Firft, Though the churchwardens 
and\>verfeers of the poor are under different afts the re- 
presentatives and truftecs of the parilh ; yet they have 

no 
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•v*k i* gives the appeal to “ all fuch perfons who (hall think 

The Inhabitants , , 

of themfelves aggrieved,” &c. > and fuch perfons are ag- 

WoavaH. grieved^ not as parilh officers, but as inhabitants paying 
to the rates, out of which fund the expence of maintain- 
ing the pauper is to be borne, as well as the cofts of the 
appeal. Therefore though the churchwardens and over- 
feers may be the nominal, yet the inhabitants of the 
parilh paying to the rates are the real parties to the fuit : 
and that is further exemplified by the pra&ice of entitling 
the caufe after it is removed into this court, which is 
** the King againft the Inhabitants ,” &c. The like con- 
fideration obtains in equity in all cafes where parilhion- 
ers are interefted in a fuit : they are conlidered as the 
real parties, though the churchwardens and overfeers 
may be the nominal parties (a). This differs from the 
cafe of a corporator (b), who may be a witnefs in any 
caufe in which the corporation are parties, if he be not 
perfonally interefted in the refult, but only in refpe& of 
the common corporate fund. Then if the witneL called 
be a party to the fuit, clearly he is not within the late 
ftatute. adly, Whether or not in form a party, the wit- 
nefs was immediately interefted in the event of the fait. 
The cofts of the appeal and the burthen of maintaining 
the pauper, if fettled in the witnefs’s parilh, are charges 
on the rates, by which his quota may be increafed. This 
has always been confidered as intereft fufficient to ex- 
clude fuch an one from being called by his own parilh 




(«) Bridgman's Anal Index to Chan. Rep, paflim. 
(£) Vide Peake's Evidence, 149. i6f« 
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to give evidence for them $ and mud therefore be fafiw 
dent to proteft him from being compelled to tyve efi- 
denc" againft himfelf. In this refpett the cafe is very 
different from Rex v. Little Lumley [a), where the pa- 
ri(hioner,who was compelled to be examined as awitnefs 
for the adverfe parilh, was not rated at the time. It was 
not in the contemplation of the Legiflature when they 
parted the a& of the 46 Gee. 3. to compel one who was 
diredly interefted in the very queftion and fuit in judg- 
ment to give telfimony againft his own intereft. The 
very wording of the a£l (hews that they looked to an iff- 
tereft in fome other civil fuit. They declare, “ that a 
“ witnefs cannot by law refufe to anfwer a queftion, re* 
“ levant to the matter in iffue, the anfwering of which 
** has no tendency to accufe himfelf, or to expofe him to 
“ penalty or forfeiture of any nature whatfoever, by rea- 
“ fon only, or on the foie ground, that the anfwering of 
“ fuch queftion may eftablilh or tend to eftablilh that he 
" owes a debt, or it otherwife fubjell to A civil fuit, either 
“ at the inftance of his majefly, or of any ether perfon or 
41 perfons.” If this cafe come within any of the words 
of the a£t, it is within the exception as expoflng the wit- 
nefs to a penalty ; for it fubje&s him to a diftrefs, and to 
perfonal imprifonment (b) in default of fufficient diftrefs £ 
(and the queftion mult depend on the witnefs’s intereft 
and fituation at the time he was required to be exa- 
mined :) but in no event could it fubjeft him to a civil 
fuit either at the inftance of the king or of any other 
perfon And rhefe latter words fufficiently (hew that 
the fuit contemplated by the a£l was one to be afterwards 

(a) 6 Term Rtf, IJ7. ( 1 ) By flat. 43 Elm e. t.f 4. 
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inftituted againft the witnefs himfelf in confeqaence of 
tht erfdehce he it compelled to give at the trial, and not 
the very fuit in which the evidence was given. It never 
could have been made a doubt before the ftatute, but that 
a perfon who was dire&ly intended in the refult of the 
fuit in judgment was not a competent witnefs in fupport 
of his intereft, nor Was coiopellable to be examined 
againft it. Bills of difcovery in equity were meant to 
fupply the defeft of the courts of law in this refpect. 
There are cafes in the books, ftich as Title v. Grevett (a), 
where it is faid that a witnefs, though he may, (hall not 
be compelled to give evidence which would fubje& him 
to a civil a&ion. And there were many other decifion9 
the other way. The ftatute however has now difpofed 
of every fuch objeftion, upon which alone any doubt 
could ever have been entertained befoae that time. [The 
cafe of The King v. St. Lawrence in Winchejler (b) having 
been referred to by the counfel for the refpondents, as in 
point; where on aqueftion of fettlement between the pa- 
rifties of St. Maurice and St. Lawrence in Winchejler , at 
parithioner of the latter, who was rated to the poor there, 
was fubpoenaed by the adverfe parith, and compelled ter 
give evidence againft his own parifti, notwithftanding his 
obje&ion to it.]] They anfwered, that it feemed as if the 
witnefs had at laft waved his privilege; for the counfel 
in fupport of the order of Seflions there obferved that the 
witnefs did not per/tft in refuting to give evidence: and 
Lord Mansfield only faid that it was fcandalous to make 
the objection ; and that in cafes of that kind it was rea- 
fonable that the truth of the fafts (hould be fairly in*- 
quired into, and that was a ready way to come at it : a 


(^) JBtitr • Si C £83* 


(«) 2 Lde Ray . ioc£. 
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reafon which would equally apply Jto compelling a de- 
fendant on the record to give evidence againft*himfcff. 
And as to the fcafe of Cox v. Whalley there referred to 
in a note, as one wherein the fame obje&ion had been 
overruled ; they faid it was certainly a miftake : as 
appeared by the following note of it; which was now read 
in court. 

t€ Cox v. Whalley and others , fittings at Wejlmirtfter 
after Mich . 1779, before Lord Mansfuld C. J. It was 
an aftion by the maOer of a tavern for a dinner provided 
by the joint order of eight perfons, four of whom were 
made defendants in that action. The plaintiff called 
one of thofe who was not fued, to prove that the en- 
tertainment had been provided as dated. The witnefs 
himfelf obje&ed that being a party, he ought not to be 
examined: and the obje&ion was fuppoitid by the de- 
fendant’s counfel. On the other fide Mr. Dufwwg t for 
the plaintiff, faid that it was competent for the plaintifT 
to examine any witntfiis whofe incertft might incline 
them againft him ; although the witnefs might by his 
tcftimony charge himfelf. And Lord Mansfield difal- 
lowed the obje£lion, and ordered the witnefs to be exa- 
mined. He faid that a perfou againft whom a bill is 
filed for a difcovery cannot demur to it on the ground 
of his having an inttreft againfl the party fo calling 
him.” 


1808. 
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5 The Attorney General and Bejl contra. As to the 
queflion, whether or not the inhabitants of the parilh 
were all parties to the fuit, it mult be decided by look- 
ing to the title of the appeal as it is entered at the fef- 
fions, where the queftion arofe, on the objeftion taken, 
and not as the cafe is iutitled when removed into this 

Court 
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Court by certiorari \ and there the churchwardens and 
overfeers of the poor of the parifh are the only parties 
to the fuit known to that Cotirt. And in a court of 
law none but thofe who are the a£tual parties to the 
fuit on the record can be privileged as fuch from giving 
evidence, when called by the adverfe party, now that 
all objection on the fcore of giving evidence againft 
their own civil interefts is done away by the ftatute. 
Therefore there feems no reafon why a ceftui que truft 
in an a&ion by or again (l his trudee may not be called 
as a witnefs by the adverfe party. The cafe of The 
Ktng v. St. Lawrence in Wtnchejier (a) is an exprefs au- 
thority to (hew that a parifhioner, though paying to the 
poor rates of one parifh, may be called as a witnefs by 
an adverfe parifh litigating with the other a queflion on 
the fettlement of a pauper. And fo far as the technical 
obje&ion goes to the calling a parifhioner as a witnefs 
who, it is faid, is in effeft a party, the authority of that 
cafe is confirmed by The Ktng v. Little Lumley (a) : for 
in that view of the queflion, it is immaterial whether the 
parifhioner were actually rated at the time. If the in- 
habitants of the parifh, and not the churchwardens and 
overfeers of the poor, be confidered as the real parties 
to the fuit, the only difference between one who i* rated, 
and another who is omitted in the rate, is on account of 
his interefts which the ftatute has now removed. If, 
however, rated inhabitants are alone to be confidered as 
parties to the fuit, one confequence muft follow, which 
has never hitherto been admitted in pra£tice, that the 
declarations of any fuch inhabitants as to the matter in 
iflue may be given in evidence by the adverfe parifh ; for 
even the declaration of a mere truftee, being a nominal 


party 


(a) Burr. S.C. 58?. (t) 6 Term Ref. 157. 
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party on the record, was held in Bauertnan v* Radenlus{b) 
to be evidence againft his ceftuy que truft. Taking him 
however to be an inhabitant, having rateable property in 
the parifh, for which he is rated, and therefore ai being 
confequentially interefled in the decifion of the appeal* 
ftill he is not in the Time fituation ns a party to a fuir. 
He is not bound to appear, nor to take any notice of the 
proceedings going on againft his parifh : the inhabitants 
may perhaps eventually be called upon for contribution 
to a rate, but no procefs lus to compel their appearance 
in court. So neither can the judgment afleft him imme* 
diately. Suppofe the pauper adjudged to be fettled in the 
witnefs’s parifh, anl the parifh refufe to receive or provide 
for him ; the parifh officers may be indicted, but not the 
witnefs as a mere parifhioner. He cannot be purfued by 
any procefs which can iflue upon fuch a judgment* as a 
party to the fuit may. The colls awarded cannot be le- 
vied upon him, but are only payable out* of the general 
fund by the parifh officers, and they alone are anfwcrable 
for the payment. The making of a rate by thofe officer*, 
out of which the pecuniary charges of the cods, and of the 
future maintenance of the pauper fettled upon them, ate to 
be defrayed, is a matter altogether collateral to the judg- 
ment of the Seffions* Neither does it fellow neceffarily that 
the witnefs will be perfonally amefnable to the remedies 
given to enforce payment of the rate $ for he may ud him- 
felf of any pcrfonal refponfibility by removing out of the 
parifh, though his property might be affefted by it : but 
that objection goes merely to his intereft, which is re- 
moved by the late aft. At any rate the intereft of fucl^ 
a witnefs in the queftion is very remote ; and it would 
be a ftrange cortftruftion of the aft to fay that it fhali 
not (helter one who has a direft intereft in refuting to 
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anLvcr a queflion winch will certainly fubjeft him to afflf 
afhou fer a debt; but that it (hall (belter one who has 
a more remote interdt, which can only be reached by a 
future collateral proceeding, winch he may avoid altoge- 
ther by removing from the panfli. The exceptions in 
the a£l as to not compelling a witnefs to accttfe himfeff 
of any offence or to fubjeft fnmlclt to any penalty or for* 
fetture % can in 110 fair touiliudlion of the word penalty 9 as 
there ufed, be applied to the remedies given for colle£k- 
ing the poor rate. And th^jey urged the inconvenience 
which might enfue from holding that fuch a ttitnefs was 
not compellable to anfwer, (and which it was fuggefted 
had occurred in the particular cafe) if after giving 
evidence which prevented the removal to another parifh, 
on the ground of a fettlement in his own, the adverfe pa- 
ri(h (hould not be able to avail lifelf of that teftimony 
when the removal was made upon that evidence to the 
witnefs’s parifh. ^ 


The Court faid, that the qqeftion being of general con- 
fequente, as involving the conftruftion of the late a£f, 
they would advife upon it before they delivered their 
opinion* And Le Blare J. obferved, that if the Seffions 
had been aware at the time of the extent of the queftion, 
there would have been no difficulty : for if the witnefs 
were rejefted on the ground of his being a party to tht 
fuit, his declaration of any f«£ts touching the matter ia 
iflue would ncccffanly have been evidence againlt him. 

Lord Ellenborough C. J. now delivered thejudg* 
ment of the Court. 

This Seflions cafe was argued on Wednefday laft, an 4 
the Court wifhed to confider, whether the very ungra. 
cious obje£lion| made by a rated inhabitant of the ap- 
6 pealing 
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pealing pari ft], to be exarryned as a witnef*, when called 
upon, by the refpondents, were well founded: and, on 
contiderarion, we are of opinion that it was. The parties 
appealing before the court of quirter fcfiions, as appeared 
by the proceedings returned to this court* were the 
churchwardens and overfed rs of the parifli of St. Aiban ; 
which at firfl iccmed to afford an anfwer to the objedlion, 
that the inhabitant propofed to be called was not a party 
to the proceeding : but in re ility the appeal is by then* 
on behalf of the inhabitants ot the paiiffi, who are all of 
them, piying to the ntcs, the parties grieved, and are all 
dire&ly and immediately interefted in the event of the 
proceeding, by whiih the maintenance of the pauper is 
to be fixed on them or removed from then , as well as 
the cofls. It is a long rftibbflwd rule of evidence that a 
party to the fu't cannot be? elk J up 311 .igainfl his will by 
the oppofite party to give evidence: and wc think tint 
the late a& of the 46th of the king does not break in 
upon this rule. Thu adt tales away the right of object- 
ing by reafon only, or on the folc ground, that the an- 
fwering the queftion may eftablifft or tend to eftablifh 
that the witnefs owes a debt, or is otherwife fubjedfc to 
a civil fuit. But that is not the ground of the prelent 
objection : nor does it appevr to us to have been the in- 
tention of the legislature by this act of parliament to alter 
the fituation of parties to a fuit or proceeding, more 
efpecially in a proceeding fuch as the prefent, where the 
fituation of Hilliard , the perfon propofed to be examined, 
did not bring him within the words of the adl, nor the 
inconvenience intended to be remedied by it. We there* 
fore are of opinion that the Seflions have properly deter- 
mined the party not to be compellable to give evidence. 
And that their order, quaflring the order of the two juf- 
tices, myft be affirmed. 
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^f»8th. The Kino againft The Juflices of Wiltshire. 

Though an ip- rpHIS was a rule calling on thefe iuftices to (hew caufe 

peal at&inft an A J 

order of remo- why a writ of mandamus (hould not iflue, rommand- 

val lias been en- . . . , - , 

teiedcindad mg them to enter continuances upon the appeal of the 

VirLwtnuc ^ inhabitants of the parifh of Stourton in Wilts againft an 

fat, j Gto order of removal of a certain pauper from Mer$ to Stour- 

though the j'»i- ton % and to hear and determine the Cud appeal. 

ticcs in feffions . 

tnvc a diiwie- j ln$ was founded on an affidavit of th* appellanrs 

to°d!teiinmt f attorney, living at IVincaunton in Somerft /, by which it 

abl<. C n&uce tus ~ a PP ea r e d that he was applied to by the parifh officers of 

l»ten giv^n < t Stourton, on the loth of Abril lafl, to enter the appei} 
l'ie an>t lam’s 9 s * * rr * 

rt.n. n to and get it r< 1 piled until the next fefiions; in confe- 

piotced m r lp 

had- quence of which notice of appeal and of the intended 

jouinct h W , , . , 

ytt n iiuy rlif- motion to refpite was g. ven to the refpondents. J hat 
at furn* ntjornrl- the next fefiions was held on the 2dth of April, when the 
witho^hcailng a PP eal was entered and refpited to the Mulfummer fa- 
it, on then «und fi om which was held at JVarminflcr on the I2th of 7 ul\\ 

that thty hwc * J J J 

no aurhoiuy to Qp the ad of July the appellant’s attorney learnt for the 
oiafusFiint fir ft time that the Sefiions had made certain rules for 
to tilt rlfpono- 6 their pra&ice, which were not pubhflitd till after the 
to a iicw rulTof dpril fefiions, nor afted upon or officially circulated till 
attdiwo l ^ e Miifummi fwfiion 3 , by wliich it was required that 
fcinonb hi tore, on a li trials of appeals the notice of trial Wris to be given 
n<fUd upon, and on or before the MoucLty in the week next before the 
knownTo^he felfions, otherwife the notice to be deemed infufficient ; 

to ncy whoind an * noilC€ waS to ^ 1,1 l ^ e ca f e °f re fl >U€ ^ 

*f VC i not^c ,mCr a PP ea ^*y unltfij &c. That on Tt lefday tl]e 5th of July 
this court will notice of trial of the appeal was ferved on the refpondents 
m STm. a * 0 o’clock in the morning, dated the day before, being 
continuanclY a3 foon 33 the fignatures of the parifh officers could be 
apical*” thC obtained. That the ufual notice theretofore required 
|n fitch cafes in this and the neighbouring counties 

wa^ 
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was given in this cafe. That the appellant’s attor- 
ney attended the Midfummer feflions on Tuefday the 12th 
of July % and on the next day the appeal was called on, 
when the refpondents objected that the notice had not 
been given in time. That the appellants then applied to 
the Court for an adjournment under the circumftances, 
offering to pay the cofts of the day; but the Court re- 
fufed it, thinking they had no power to do fo. Affidavits 
were alfo read in anfwer to this rule, alleging that the 
new order of praftice Was made at the preceding Janu - 
ary feffions held at Devizes; and that notice of it was 
immediately after promulgated in the county. That the 
appellant’s attorney lived only 5 miles from Stourton 9 
though in the county of Somerfet; and that the litigating 
parifhes were very near to each other. 

G arrow } R. Williams , and Ciifbcrd 9 fhewed caufe againft 
the rule, and contended that the magiftrates were the 
foie judges by the aft of the 9 Geo. 1. c, 7. / 8. of what 
was reafonable time for giving notice of appeal* and 
having laid down a rale for regulating their difcietion, of 
which notice had been promulgated at t*o preceding 
feflions, all perfons were bound to take notice of it $ and 
that the appellant’s* thinking proper to employ an attor- 
ney, who happeued to live juft without the bounds of the 
County, could not differ the cafe. The aft of the 13 & 
14 Car . 2. c . 12./ 2. firft gave the appeal to the next 
Se (lions, which has been conftrued to be the aext poffible 
Seffions : after which the flat. 9 Geo. 1. c. 7./ 8. direfts 
that “ if it {hall appear to the juftices that reafonable 
time of notice was not given, then they (hall adjourn the 
appeal to the next Quarter Seffions, and then and there 
finally determine the fame.** But this only empowers the 
juftice? to make one fuch adjournment upon the ground 

Qf 
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1808. of the want of time for the appellants to give reafonabie 
— notice of their appeal ; and having once before exercifed 
% that jurifdiftion in the prefent inftance, they had no au- 
Thejuihce. thority to make a fecond adjournment on account of the 
Wxx.’ishixz. f amc default. But if they had a continuing jurifdiftion 
in that refpeft ; yet as it could only be legally exercifed 
if the juftices were of opinion that in fa£t there had not 
been fufficient time before the Seflions to give rea- 
sonable notice of appeal to the refpondent parifli, and 
they being of opinion that reafonabie notice might have 
been, but had not 4 been given in the particular cafe, the 
queftion was thereby concluded, and this Court will not 
interfere to control that judgment* 

The Attorney-General 9 Je \ylly and Gratify in fupport of 
the rule, were (topped. 

Lord Ellfnborougii C. J. The magiftrates cer- 
tainly had a diferetion to exercife with refpeft to what 
was reafonabie time for giving the notice of appeal 5 but 
we have alfo a kind of vifitatorial jurifdiflion over 
them, in the exercife of fuch a diferetionary power; and 
we think that in this cafe they have not exercifed that 
diferetion in a way that we ought to give effect to ; but 
that we ought to interfere and corre& it. Here it ap- 
peared that a new rule of praftice with refpeft to giving 
notice had been recently made by the Seflions, of which 
the appellant’s attorney had no knowledge, but he con- 
formed himfelf to the former pra&ice ; and, under thefe 
ctrcumftances, it would be too much to conclude the ap- 
pellants from having their caf: heard. 

Per Curiam$ Rule abfolute (0). 

(0) Though by the flat. 13 8c 14 Car % 2. c <2. the appeal was to be 
lodged at the next Quarter Seflions, yet when it was fo lodged, the jullicea 
Ajght have adjourned it toties quoties the puipofea of juftice required. 

Vide 
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VicTe the cafe of The King v. Lun ly Ptvtjb 9 % Se 605* And there it 
nothing in the flat. 9 C. 1. to refrain thur general power in this refpeft, 
hut rather to compel the adjournment in the firft infrnce where reason- 
able notice has not been given. Vide The King v. The Jafluet of Bucking- 
bdrrJbirC) 3 Eafl, 3$ ». and The King v. T be 'juflucs of Sh, fpfitre, (by miftake 
printed Stajbtdjhire,) 7 Eajl, 549. 


Butler againjl Brustifiei.d. 

J^JfARRYAT (hewed caufe againft a rule for fetting 
afide an execution executed pending a writ of 
error: and the queftion was whether bail in error (which 
had not been put in) were neccfiary ? It was an a&ion 
of debt upon a bond conditioned for payment of 1100/. 
at a certain day, and alfo for performing all covenants 
in a mortgage deed of even date with the bond ; and he 
tited Defter Jet v. Horfty y 2 S/ra. 9 51;., where the condi- 
tion of the bond was for the payment of money on fuch 
a day, bung the fwie film mentioned in cert nn indenture r 
of fuch a date ; which latter words it was contended by 
the plaintiff in error excufed Mm from giving bail, bc- 
caufe the words of the Hat. 3 J. f. e. 8. are bonds fir 
payment of motley only ; and that was a bond for perform- 
ance of covenants : but the Court held that bail was ne- 
ceffary ; the material part of the condition being the pay- 
ment of the money 5 and the other words being only 
added to (hew that they were only different fecurities for 
the fame debt. 


Lord Ellenborouch C. J. There the bond wa9 con- 
ditioned for payment of money only $ but this is for per- 
forming all the covenants in the mortgage deed, amongft 
which there may be many covenants betides that for the 
payment of the money. 

Pgr Curiam, Rule abfolute (a). 
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{a) Vidt • Bufflr. 54. and Cartb. a8. 
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by attachment 
ior non-pay- 
ment of money 
under ao 
found due by an 
award mgde a 
rule of Court, is 
not entitled to 
bis difcharge 
under the ftat 
48 Geo 3.C. iaj. 
that being con- 
fined to perfons 
in execution 
•uptn any judg- 
ment. 


The King againji HubBard* 

r jf , HE defendant was in cuftody upon an attachment 
for non-payment of a fum under 20/. found due by 
an award, which had been made a rule of Court ; and 
Peake had obtained a rule for hid difcharge by virtue of 
the ftat. 48 Geo, 3. c . 123., and cited Rex v. Stokes [a), 
where one in cuftody on an attachment for non-payment 
of cofts under the ftat. 5 & 6 W. Jsf M. c. 1 i.f, 3. was 
difeharged under the Lord’s Aft 32 Geo . 2. c. 28./. 13., 
which extended relief to perfons charged in execution for 
any fum not exceeding 100/. This rule was now re- 
filled by Jervis and Damp\er y on the ground that the 
aft in queftion was worded differently from the Lord’s 
Aft, and was confined to relieve prifoners “ in execution 
upon any judgment ” for any debt or damages not exceed- 
ing 204 &c. And, on adverting to the words of the fta- 
tute, The Court were of opinion that it only extended to 
perfons in execution on judgment*; and difeharged the 
rule. 

( a ) Ccuf> 136, 
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Court of KING’S bench, 


1 N 

Hilary Term, 

In the Forty-ninth Year of the Reign of George III. 


Wright, Clerk, againft Smythies, Clerk. 


Yu&a) , 
Jan. a^th. 


HPHIS was an a&ion brought by the prefent re&or of where fuccef- 
St. Michael's, Cslchejler, againft his predeceflbr, to 
recover dimages for dilapidations of the re&ory-houfe, 

pdit , but m *m 
action for dila- 
pidations 
hr ughtbythe 
prelent at a nfl 
tl clue ieftor.it 
appnrmg that 
the ibfo ute 
ftifio in tec of 
the tame hud 
wa* in te run 
dt \ i feta, tinie 

• the fta . 9 Gto «. 

c 36. and thatro conveyance wis enrolled according to the ill feftion of that aft, nor any 
difpolition of it made to any college, &c« according to the. 4111 feftion , held that no | rc- 
fumption could be made of any fuch conveyance enrolls I, (w uh if it exifUd tic party 
might have fhewn,) and confequently that the reftoi had no title to the hnd , as the ftatute 
avoids all other grants, &c. in trult for any chaiitable ufe made orlieiwife tlnn is thereby 
direfted . although in faft it^ppiared that one of thole dcvifees was the then r.ftoi, and that 
the title to the reftory was in Bohol Qotlcgi, Oxford, 

Vo l. X. £ e flaughtcr- 


and other buildings described. The declaration Hated, 
as ufual, the feifin by the plaintiff of the redtory 
and premifes, and that the latter were in a ruinous (late. 
The defendant let judgment go by default as to the 
redtory-houfe, and pleaded not guilty as to the rtfulue 
of the grievance complained of. The property in dif- 
pute, confiding originally of a dwelling-houfe, a (table, 
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flaughter-houfe, and other premifes, appeared at the£riai 
to have been deviled by one Charles Saundtrs of CoUheJIer , 
by will dated the 2d of Augujl 1754, in the*folIo wing words: 

I give and devife all that capital meffuage or dwelling* 
houfe, with the (fable, flaughter-houfe, yards, garden, and 
other appurtenance % now in the occupation of me and S.N. 
unto my friends G. Wtgge 9 C. GrayE(q. and the Rev. G. 
Kilby 9 all of Cofibe/ler, their heirs and afligns for ever 
having before given an eftate for life in the premifes to 
his wife. The tenant for life and the three devifeesin fee 
were proved to be dead. No truft was declared, nor any 
thing elfe contained in the will which could affett thefe 
premifes, nor any refiduary devife. But it appeared that 
Kilby 9 one of the devifees, was re£lor of this parifh, and 
that he and all his fucccffors, by connivance of the truf- 
tees, hul let the premifes to tenants for their own benefit# 
The advowfon is in Bal'tol College , Oxford . On thefe 

f2£ts Macdonald C. B. was inclined againft the plaintiff's 
right to recover the damages for the dilapidation of the 
buildings in difpute 5 confidering that though from the 
length of time that the fucceflive reftors had been in ifce 
receipt of the rents of thefe premifes, it would have been 
prefumed, had nothing appeared to the contrary, that the 
property had been acquired to the re£tory by fome legal 
means 5 yet a9 the manner in which it had originally been 
acquired was (hewn, it appeared that the fee was either 
in the heir of the furviving joint-tenant, or in the devifee 
or alienee of fuch furvivorj or in the heir at law or de- 
vifee of the teftator, if the devife were void as being 
made collu lively to evade the ftatute of mortmain. How- 
ever, the learned Judge permitted the inquiry to proceed 
as to the amount of thefe dilapidations, and a verdifl was 
found for the plaintiff for 150/. the eftimated amount of 

the 
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the dilapidation of the reftory- houfe ; and leave was 
given to the plaintiff's counfel to move to add a further 
fum of , being the amount of the dilapidation in 
refpeft to the premifes in queftion, if the Court (hould be 
of opinion that he was entitled to recover for thofe. 


x8o8. 


Whiaht, 

Clerk, 

again]} 

Smythiii, 

Clerk. 


Nolan accordingly applied for a rule for that purpofe in 
lad Michaelmas term, and dated the objcQion made at 
the trial on the part of the defendant, as to the premifes 
in difpute ; that this wa> a void dcvife within the 
itatutes of mortmain : to which it was anfwered that as 
the refloty belonged to Baliol College, it was within the 
faving of the 4th fr&ion of the Hat. 9 Geo. 2 . c . 3 6 . 
which confirms difpofitions of lands, &c. in truft for 
either of the two nniverfities or the collegrs thereof: for 
which the Attorney General v. Tancrul ( a) was cited. And it 
was contended that as the fucceflive reftors of the parifli 
for above 50 years pad had had pcfielfion of thefe pre- 
mifes, a conveyance, if nectfT.iry, would be prefamed 
from the trudees to the ufe of the college ; and that the 
plaintiff, the prefent reflor, could not be fuppofed to be 
in pofleflion of the title deeds of his patrons, fo as to 
produce them in evidence. And he referred to Griffin v. 
Stanhope (i), where it was faid in argument, and not de- 
nied, that “ if a parfon (hew that for 200 years certain land 
was parcel of his glebe, it is not therefore of neceflity 
that the other (hould produce a confirmation from the 
patron and ordinary; for the continuance of the poflef* 
(ion makes it intendible to be according fo law at the 
time it was made.** So in Crimes v* Smith (c), though 
the original inftrument of impropriation of a vicarage 

(a) Ambl 351* (b) Cro. Jac. 456. (e) 11 4* 

E c * 


anno 
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anno 22 Ed. 4.* with condition that it (honld be en- 
dowed) was (hewn by the defendant) and that it never 
had been endo wed, and therefore the impropriation was 
void ; yet as during all the time a vicar had been pre- 
fented) admitted, inlhtuted and indu&ed, as one right- 
fully endowed) it was refulved by all the Court that it 
(hould be pre fumed that the vicarage in refpe& of con- 
tinuance was lawfully endowed. 

* 

Garrow and Marrynt now (hewed ckufe \ and referred 
(hortly to the learned Judge’s report, as decifive of the 
queftion ; the devife being abfolute upon the face of it) 
and no proof of any conveyance enrolled having been 
made by the devifees or any of them to the redfor and 
his fucceflbrs, without which no title could be derived 
to them fince the (tat. 9 Geo . 2. c . 3 6. f. 1. and which) 
if it exifted, the plaintiff had neceflarily the means of 
(hewing. And that in the abfence of fuch proof, the 
title being (hewn to be out of the reftors finte the fta- 
tute, no prefumption could be made in their favour in 
exprefs contradi&ion to the provifions of the a£h 

The Court (in the abfence of Lord FAlenhoi ough , who 
was ill) were clearly of this opinion; and Shepherd Serjt., 
who was to have fupported the rule, yielded to that 
opinion, without arguing the cafe. 


1809* 

Wbicht, 
Cleric, 
againfi 
SmY T KIES, 

Cleik. 


Rule difeharged. 
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Spurrur again/I Vale. 

J N debt for tbe penalty of 5/ given by the flats. 3 G . !. 

c. 11. and 5 & 9 Ann. for u(ing a gun and do g for 
killing game, it was proved at the tri il that the defend- 
ant (hot a pheafant on the ift Ofloher 1807 in Birch- 
banger manor ; that he a£ted as a gardener, and lived in 
a houfe belonging to Mrs. Hiphujf '. On the part of the 
defendant a regular deputation was proved from New 
College in Oxford , dated 28th of Manh 180J, and under 
their feal, appointing him their gamekeeper for Birch- 
hanger manor, in the ufud form, to kill game for their 
ufe. In anfwer to which it was obj. efted, on the part of 
the plaintiff, that the defendant was not, according to the 
requifition of the ftatute, (t truly and properly a fervantof 
the lord of the manor.” But the Ld. Chief Baron, before 
whom the caufe was tried in Etfl'Cy overruled the objec- 
tion ; confidering that if the words iC truly and properly a 
fervant” were to be conftrued to mean €i dotnejhc fervant,” 
corporations or individual lords of manors, having no do- 
micile there to which their garni keeper could be attached, 
would in many inft inces be deprived of the benefit of 
appointing fuch perfons ; and that the bona fide appoint- 
ment of the defendant, a9 gamekeeper of a diftant manor 
belonging to tbe college, fatisfied the ftatute. It was next 
contended, that in order to protect the defendant, it was 
necefiary that he fliould take and kill game for the foie 
ufe and immediate benefit of the lord. But, fuppofing 
that to be neceffary, the learned Judge was of opinion 
that a gamekeeper regularly appointed, proved (imply to 
have taken or killed game, was to be prefumed to havefo 
E e 3 done 
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done according to law, (efpecially in an a£lion on a penal 
ilatute,) until the contrary were proved : and there being 
no evidence in this cafe , that the defendant was killing 
game for the ufe of any perfon other than the lord of the 
manor, he advifed the jury to find a verdift for the de- 
fendant ; which they did accordingly. 

In laft Michaelmas term it was moved to fet the verdi£l 
afide, on the ground of a mifdire&ion in law; there being 
no evidence tint the defendant, who was admitted not to 
be qualified fuo jure, was either truly and property a 
fervant of the lord,” or u a perfon immediately employed 
and appointed to take and kill the game for the foie ufe or 
benefit of the lord.” And the cafe of Regers v. Carter [a) 
was referred to ; where, though it was held that a lord of a 
manor might appoint an unqualified perfon, not a menial 
fervant of his, to kill game *, yet it ftemed to be underftood 
that the deputation muft be confined to killing game for 
the lord’s own immediate ufe : and though fuch a perfon 
was held to be protected from having his gun feizedeven 
off the manor; yet it was confidered that he was liable to 
the penalty of killing game out of the bounds of his de- 
putation. So here, it was necelfary for the defendant to 
{hew that the game was killed for the ufe of the college 
by which he was deputed ; without which he fubjefled 
himfelf to the penalty. 

In this term Shepherd Serjt. and Burrough were to have 
Ihewti caufe againft the rule ; and Garrow and Marr^at 
were heard in fupport of it. But 

The Court (in the abfence of Lord Ellenlorough who 
was ill) faid, that the defendant having been deputed 


( a ) z mij . 387 390. 


gamekeeper 
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gamekeeper by the lord of the manor, it might be pre- 
fumed that the game was killed for the ufe of die lord, if 
nothing appeared in evidence to the contrary. 

Rule difcharged. 


Bowden agahijl Vaughan. 

^HIS was an aftion upon a policy of infurance on 
goods at and from Li/bon to London . Previous to the 
effecting of the infurance a letter had been received by 
the plaintiff from his correfpondent, dated Lifbon , 27th 
of Oftober 1807, in which the writer advifes him that he 
had configned to him 1828 hides by the Almirante Neffon, 
which were to be infured ; dating that (he was a Portu - 
guefe (hip, and would fail in a few days. This letter was 
not (hewn to the underwriters at the time of fubferibing 
the policy ; but the broker reprefented that the Jhip was to 
fail in a ftw days : and he faid upon his examination at 
the trial at Guildhall , that if it had been reprefented that 
the (hip was not to fail in lefs than a month, the infurance 
could not have been effected ; the French army marching 
to the attack of Portugal being then daily expefled at 
Lifbon, There was no doubt, therefore, of the materiality 
of the reprefentation : and in faft the veffel did not fail 
till the 29th of November , and was (topped by the enemy 
on the 30th before (he left the Tagus, Lord Ellenborougb 
C. J. left the cafe to the jury; advifing them to confider 
that the perfon by whom the reprefentation was made 
was the owner of goods % who could only fpeak of the fail- 
ing of the veil'd from probable expectation \ and that if 
fuch reprefentation were made bona Hde, it (hould not 
conclude him. And the jury, being of opinion that the 
P c 4 repre- 
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reprefentation had been made bona fide on probable ex- 
pectation, found a verdid for the plaintiff. 

Park now moved for a new trial, on the ground that 
no fuch diftinCtion appeared in any of the cafes, between 
a reprefentation as to the time of failing made by the 
owner of the goods, and one made by the ihip owner ; and 
that the effed of it with refped to the underwriter was 
the fame, whether it proceeded from the one or the other. 
Bat 


The Court were of the fame opinion with the Lord 
Chief Jufhce at the trial, that a reprefentation as to the 
time of the (hip’s failing, made by the owner of goods on 
board, mult from the nature of the thing be confidered 
only as a probable expectation, he having no control over 
the event. 

Rule refufed. 


Robertson and Another againft Liddell Bart. 

''Y’HE principal point in this cafe having been decided 
with the plaintiffs in laft Eajlcr jterm (0), a queftion 
now arofe as to the cofts , on which the tads were, that 
the defendant had obtained a verdid at the trial, and the 
fnfttadof pro^ Court a ft erwal ds granted a rule for a new trial upon the 
ceedmg to a fc matter of law ; but inftcad ot proceeding to trial a fecond 

cond nidi, the * 0 

parties agree to time, it was agreed to put the fads into the (hape of a 
Rate the tads 

fpeuaiiy as if fpecial cafe % which was done accordingly : and after ar- 
gument, the poftea was awarded to be delivered to the 

which the poftea 

ib fiftcrwAidh cchvcrcd to the plaintiff* 5 they are entitled to the cofts of the firft trial. 


MJrfJay, 

Jan a 5th. 

After verdift for 
the defendant, 
and a new trial 
awarded upon 
a queftion of 
law, without 
ail) thing faid 


(0) Ante, 9 vol. 487. 
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plaintiffs. And nothing having been faid as to cofts in 
the rule for the new trial, the mafter had taxed coils for 
the plaintiff, as if the fpecul cafe had been originally re- 
ferved at the firfl trial. On which a rule nifi was obtained 
by Hullock for the mafter to review his taxation; contend- 
ing that in no event could the defendant who had obtained 
a verdict be liable to the cofts of the firfl trial ; for the 
plaintiffs could not be in a better condition than if they 
had fucceeded upon a new trial; in which event, accord- 
ing to Mafon v. Skurray (a), and Hankey v. Smith (&), they 
would not have been entitled to the cofts of the firfl: 
trial. 

Carr oppofed the rule. And 

The Court approved of the mailer’s taxation ; faying, 
that the defendant had no caufe to complain $ for being 
in the wrong, he had only the cofts of one trial to pay ; 
whereas if the caufe had gone down to trial a fecond 
time, he would have had his own cofts of the firfl: trial to 
have paid, and all the cofts of the fecond trial, which 
would have been decided againft him. That if he had 
conceded any favour to the plaintiffs in agreeing to the 
fpecial cafe, inftead of going to trial the fecond time, he 
ihould have made his bargain with them about the cofts 
at the time of fuch agreement. 

Rule difeharged. 


417 
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Thomason, jointly with Hipgif, Pearson, and 
Hodges, A dig nee s, under feparate Commif- 
fions, of Underbill and Guest, Bankrupts, 
againjl Frere and Others. 

partner^ THOMASON, Underbill, and Guejl were partners in 

me, but without trade at Birmingham ; to whom the defendants, 

autlonty, to f 

hint! chc turn by bankers <it the lame place, advanced money from time to 
debt duc^io td * time. On the of June 1807 the balance due to the 
cfirefpondint defendants was 1800/., which was afterwards increafed; 
hiirpnvity l *Io Ut and Thomafon , being then refident at Copenhagen , where 
a creator at he has ever fince continued, the defendants applieJ for 

home, and af- * 

terwards by d»- fecurity tP Underhill and Guejl ; who thereupon by deed 
region of fuch r . . 1 1 . . , 

correfpondent of that date, executed by them only^ and without any 

cxchan*?em 0 the authority from Thomnfon , but purporting to bind him 

firm'up* n hi* alfo, a ^g nc d to the defendants certain fcheduled debts 

agent here, due to the firm of Thomafon^ Underhill , and Guejl. and 

which wa* ac- w J J 9 

cepted, payable among ft,' others a debt for 1450/, (the fum now in dif- 

to their own 

order for the pute) from Gamble and Co. in America . On the 3d of 
amount of the f ^ 

debt, and then October 1807 Underhill and Guejl received a letter of ad- 
ders*™ vmgm vice addreffed to their firm from Gamble^ni Co (who were 
commmed' aas ignorant of this aflignment) defiring them to draw a bill on 


debt, and then Qftober 1807 Underhill and Guejl received a letter of ad« 
nersjiaving m vice addreffed to their firm from GamblevnA Co (who were 
committed adt s ignorant of this aflignment) defiring them to draw a bill on 

5 ,md n Such GambU atld C °-’ S a 8 ent3 Dunlo P and Co - in London for the 

bill to the ere- amount of their debt of 14C0/. 5 which bill was actord- 
ditor of the fiim 

in part fatuhe- ingly drawn at two months, and was accepted by Dunlop 


bill to the ere- amount of their debt of 1450/.*, which bill was actord- 
ditor of the fiim 

in part fatufic- ingly drawn at two months, and was accepted by Dunlop 
tion of his debt, 
and afreiwirds 

fepantc com .uflions were fued out againft the two partners, who were declare^ bank- 
rupts, and their eflf s iflirnul ; the othtr partner being all the nnje abroad. Held, ill, 
that by fuch mdorf ment of the bill by the two, after a&s of bankruptcy committed by them, 
though before the lommifflons iffued, nothing pafl\r to tlic creditor, for the bankiupc 
partners had by rel ition ten fed at the time of fuch mdoifcment to have any control ovei the 
joint flock as partn*rs, and therefore could not bind ciih r the propeity of thur affignees or 
of their fol\ei t paitntr *adly,lhat the folvtntpartntr mmht join with the affignees of the 
other two in mimtaiiungan a&ion for money had and received ro recover back from the cic* 
ditor the amount of the bill received by him irom tht acceptor 3tlly, I h it fuch creditor 
could not fit off a sieiter demand which 1 c had upon the joint fiim, lliouj 1 icpufentcd by 
t>i« diffv.icnt plaintiffs. 

ami 
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qnd Co. on the 8th of OElober y and returned to Underhill 
and Guejl zt Birmingham ; and on the nth Guejl , with 
the aifent of Underhill) indorfed and delivered it over to 
the defendants t who had applied for it, and they received 
payment of it on the 6th of December . On the 7th of 
OElober 1807 Underhill and Guejl committed afls of bank- 
ruptcy ; on the 19th feparate commiflions of bankrupt 
were taken out againft them ; and on the 26th they were 
declared bankrupts, and the plaintiffs (Hipgip 9 Pearfon % 
and Hodges) were chofen their refpeAive aflignees. And 
thofe aflignees joined with Thomafon , the remaining fol- 
vent partner, to bring this aftion for money had and re- 
ceived, in order to recover back the faid fum of 1450/. fo 
paid to the defendants by Underhill and Guejl after their 
bankruptcy, by virtue of the deed of aflignment executed 
before by thofe two partners for themfelves and their ab- 
fent partner Thomafon. And it further appeared that at the 
time of the bankruptcy, and at the trial of this caufe, the 
partnerfhip firm of Thomajon , Underbill) and Guejl was 
indebted to the defendants in a larger amount than 1450/. 
for which this a&ion was brought. Under thefe circum- 
ftances, Grofe J., before whom the caufe was tried at 
Warwick , principally on the confidemion that the part- 
lierfhip firm of Thomafon , Underbill) and Guejl) whofe in- 
terefts were reprefented by the refpe&ive plaintiffs, was 
indebted to the defendants in a larger fum than that 
fought to be recovered, nonfuited the plaintiffs. Where- 
upon a rule nifi was obtained in the lad term for fetting 
afide the nonfuit, and for a new trial. 

It was now agreed on all hands, that Underhill and 
Guejl had no authority to bind their abfent partner 
thomafon by deed ; and that the bill having been indorfed 
and delivered to the defendants by the bankrupt partners, 

after 
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iftcr afts of bankruptcy committed by them, would not 
bind their aflignees, whofe title would relate back, fo as 
to affeft the (hares of the two bankrupts. The remain- 
ing queflions were then refolved into thefe ; firft, whether 
the payment of a partnerfhip debt made by the two part- 
ners after afts of bankruptcy committed by them, but 
before any commillion iflued thereon, would bind the 
folvent partner abroad : and if not, 2dly, whether this 
a&ion brought in the joint names of the folvent partner 
ami the afii^n^e > of the others to recover the whole could 
be maintained, when, as againft Thomafon at leaft, the 
defendants were entitled to retain this money; and when 
the firm of < Thcm'fon s TJndulill \ and Guejl t which dill (it 
was faid) remained folvent, and was represented by the 
fever il plaintiffs in this action, was now indebted to the* 
defendant* in more money than was fought to be reco- 
vered from them. 

Clarke and Reader now oppofed the rule. As to the 
firft. point ; a fecrct aft of bankruptcy, committed by one 
or more of feveral partners, however it may by relation * 
deveft the bankrupts of their property, as between them 
and their particular creditors, whofe interefts alone are 
regarded by the bankrupt laws, cannot operate as a dif- 
folution of the partnerfhip with refpeft to third perfons 
dealing with the whole firm as folvent, until the public 
declat ation of the bankruptcy by the commi/Iioners, and 
their aftignment of the eftate and effefts of the bankrupt 
partners. In Smith v. Stokes ( a ) Lord Kenyon faid, it was 
not the aft of bankruptcy alo.ie (by one of two partners) 
that diffolved the joint tenancy, but the aft of bankruptcy 
followed up by the commifiion and ailignment. And 


(r) I Fajt, 363. 


there- 
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therefore the indorfement and delivery of the bill in 
queftion, part of the partnerfhip fund, made to the de- 
fendants by Guejl and Underbill before fuch declaration 
and alignment, though after a&s of bankruptcy commit- 
ted by them, bound Thomafitt their folvent partner ; they 
appearing at that time in the eyes of the world as his 
partners, and as a&ing with his authority, and the credi- 
tors who dealt with them as partners having no notice of 
any thing done to difiblve the partnerfhip. It is clear that 
after the a&s of bankruptcy committed by the two, they 
would have been the agents of the other for the purpofe 
of receiving payment of a debt due to the partnerfhip ; 
and by the fame rule they mud be taken as his accredited 
agents to pay out of his funds that which was juftly due 
from him to the defendants. 2dly, If this were a good 
payment with refpett to one of the plaintiffs, they cannot 
recover in a joint a&ion, in which they mult edablifh the 
right of all to recover the whole of that which is owing 
to all . A joint aftion cannot be maintained by thefe par- 
ties without affirming and fliewing that it is a partnerfjift 
demand j and then it mult be admitted, that as againft 
the partnerfhip the defendants have a greater demand. 
The joint property of the partners is liable in the fird in- 
ftance to their joint debts, and the affignees of the bank- 
rupts under feparate commiffions have no claim but to 
their fhares of the furplus. The firm of the three part- 
ners being in legal contemplation dill folvent, (no com- 
miffion having iffued againd *Tbomafon) he has a right to 
have the partnerfhip effcQs applied in the fird indance to 
the difeharge of the partnerfhip joint debts ; but at any 
rate he cannot join in any aflion to recover back his own 
fliare which he was compellable to pay at the time. In 
6 Smith 
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Smith ▼. Stokes (a), joint eflefls of two partners hadcomS 
to the defendant’s hands after an a£k of bankruptcy com- 
mitted by one of them ; and it was held that trover would 
not lie by the aflignees of the bankrupt againft the defend- 
ant who claimed under the folvent partner. The fame 
point was ruled in Smith v. Oriell (b)> where the joint 
property was delivered to the creditor by the folvent 
partner in payment of a joint debt. And in Smith v. 
Gdddard (c) the Court determinfed shat the aflignees of 
bankrupt partners y under a joint commiflion, could not 
recover, in an afiion for money had and received, money 
which had been paid by a clerk in the houfe to a joint cre- 
ditor after the bankruptcy of one, and before the bank- 
ruptcy of the other partner. Then if the payment would 
have been good as to the (hare of the partner who wa& 
folvent at the time, though he had afterwards become 
bankrupt, a fortiori if ht continue folvent it mult be bind- 
ing upon him. But further, the deed of aflignment, though 
void againft Thomafon , would be binding in equity upon 
Underhill and Guejl, who executed it before their bank- 
ruptcy ; and therefore, confidering the bill as indorfed 
afterwards by virtue of the prior aflignment, the aflignees 
of the bankrupts (landing in their place cannot maintain 
this equitable aflion to recover back even their two 
thirds. 

Vaughan Serjt., Rough Serjt., Morice, and Abbott , in 
fupport of the rule, upon the firft point, argued* that the 
partnerfhip was diflblved by the afls of bankruptcy icom- 
mitted by two of the partrers, followed up by the fub- 
fequent commiflions and affignments* as from the time of 

(0 3 Sof Pull . 4 ^ 5 - 

fuoh 
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ftibh a£U of bankruptcy! by neceflary operation of la* 
veiling the property of the bankrupt partders in the af- 
fignees by relation back. And if the partnerihip were 
diflolved at that period! then no a£l done by Underhill 
and Gueft could bind Thomafons but the indorsement and 
delivery of the bill to the defendants! made by the two 
partners after their bankruptcy! was the fame as if done 
by mere ilrangers 9 both as againd Thomafon who was 
never bound at aU by the deed, and as againd their 
aflignees who had acquired a legal right to the debt due 
from Gamble and Co. before the acceptance and delivery 
over of their bill to the bankrupts! and coufequently be* 
fore the indorfement of it to the defendants. Gamble 
and Co. were no parties to the alignment of their debt 
^to the defendants by the two partners before their bank- 
ruptcy, and were not therefore bound even in equity by 
that aflignment; nor could Underhill and Guejl after their 
bankruptcy diminifli their own funds, except by fuch 
payments in the ordinary courfe of trade as are prote&ed 
by the ftat. 1 9 Geo. 2. c. 32. within which this cannot be 
ranged. All the cafes cited, to which may be added 
Fox v. Hanbury (a), were difpofitions of the joint effefls 
made by a folvent partner. If a trader cannot difpofe of 
his eftate after an a£i of bankruptcy, as againd his own 
aflignees under a fubfequent commiflion, becaufe he was 
thereby deveded of all property therein at the time by 
relation ; the fame reafon mud preclude him from dif- 
pofing of the property of thofe who were in partnerfhip 
with him, of which he mud be equally deveded. 2 2 Mod . 
446. Then, 2dly, As to the form of the a&ion ; if The - 
tnafon weire not bound by the deed executed by his part- 
ners without his authority before the bankruptcy, nor by 
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their indorfement and deliteryof the bill after their bank- 
ruptcy to the 'defendants ; and if the Operation of the 
bankrupt laws be to clothe the aflignees of the bankrupts 
with all their rights as from the time of the aft of bank- 
ruptcy ; the money which was due to the partnerfhip mult 
neccflarily be confidered as having been received by the de* 
fendants to the ufe of the folvent partner and the aflignees 
of the other two,and confrquently they may joinin filing 
for it. In what proportion the money, when received, is to 
be divided, or how it is to be applied, can form no qnef- 
tions at law. It will certainly be applicable in the firft 
inftance to the payment of the joint creditors, and 
Thomafon will not be entitled to any part of it unicfs 
there be a furplus after thofe debts are fatisficd. The 
ftatutes of fet-off do not apply to a cafe of this kind, 
where a payment has been made by bankrupts after ail 
aft of bankruptcy ; and if the defendants be not entitled 
to fet off againft all the plaintiffs, they cannot fet off* 
again ft any. In D*ckfon v. Evans (a), the defendant, in 
an aftion by the aflignees of a bankrupt for a debt due to 
the bankrupt's eftate, was not allowed to fet off cjfli notes 
ifliied by the bankrupt payable to hearer, bearing date 
before the bankruptcy, without (hewing that they came to 
his hands before that event ; for afterwards the bankrupt 
could not bind his eftate : by the fame rule he cannot 
paf9 any property in a bill by indorfement after an aft of 
bankruptcy. In Riddut v. Brough ( b ) it was held that a t 
debt due from a bankrupt before his bankruptcy could 
not be fet off againft a demand accruing in the time of 
the aflignees 5 fuch as the receipt of money upoir the bill' 
indorfed to the defendants' after the bankruptcy* (*)• 1 

(a) 6 Term Rep, 57. (A) Coivp. 133, 

(*) Vide Chambers, % Str a. 1*34. 


Grose 
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Gross J. (a). It ftruck me *t the trial that the de- 
fendants, to whom the firm of Thomafon, ' Underhill) and 
Gtufl, rcprefented by die feveral plaintiffs in this a&ion, 
Was indebted in more money upon the balance of ac- 
counts than was fought to be recovered againft them in 
this action, had a right to fet off their demand} but 
from die arguments which hare been adduced I now 
think that if the contrary be not eftablilhed, it is at lead 
rendered fo doubtful that there ought to be a new trial, 
in order to have the cafe more fully heard, and the quef- 
tions, which are of confequence, more diftindly brought 
before the Court, either upon a fpecial verdift or a cafe 
referred. 
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Lb Blanc J; I agree that the caufe (hould go to a 
new trial. It requires further time and attention to fe- 
parate the fads and the law s and if the defendants be fo 
advifed they may apply for a fpecial verdift. As to the 
form of the a&ion I have no doubt : two out of three 
partners commit feparate a£ts of bankruptcy, and from 
that time the parterlhip property is by operation of law 
reded in the aflignees of Underbill, and in the afiigneet 
of Gue/l t and in Tbemafin the other partner. After the 
a&s of> bankruptcy committed by Underhill and Guejl t 
followed up aa they were by commiffiona and affignments, 
they ceafed to hare any control or difpofition over the 
joint property ; and therefore their indorfement of the 
bill to the defendants, after fuch aids of bankruptcy, was 
made by perfons having no authority to difpofe in that 
manner of the partnerihip fund or property $ and the pre- 
fcnt plaintiffs, in whom by operation of law the whole pro- 


(«) Lord Etlenhrugb C. J. was indifpoftd sod sb'int. 
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petty was veiled from that time, are entitled to recover 
back the money received on the bill as money received to 
the ule of Thoma/cn and of the re fpe&ive Aflignees. And 
then the queltion is, Whether the defendants can fet off 
a demand which they hive upon the three partners to a 
greater amount, againft the claim for this money which 
was received by the defend <nts, not to the ufe of thofe 
partners, but to the ufe of Thomafon and of the feveral 
aflignees of Underhill and Guejl ? It appears to me at pre- 
fent that they cannot fet it off ; but the cafe fhould go to 
another trial in order to have it more folemnly confidered. 

Batley J. I am of the fame opinion* The defend- 
ants claim to retain this money under an indorfement, by 
Guejl after his bankruptcy, of this bill which was drawn 
before by the firm on the correfpondents of Gamble and 
Co. for a partnerlhip debt. And 1 take it to be now clear 
that where one of feveral partners commits an aft of 
bankruptcy, which is afterwards followed up by a com- 
million and alignment, he has ho longer any property in 
the pdrtnerlhip effefts, but the property is from the time 
of fuch aft of bankruptcy in his aflignees by relation and 
in the folvent partners. «Thc*cafe of Hague and Others , 
AJpgnees of Anne and Ifaac Scott , v. Rollefton (a) 9 is an ex- 
prefs authority upon this point. There one of two part- 
ners, after an act of bankruptcy committed by him, fent 
to a joint creditor a bill of parcels of goods which he had 
juft before, unknown to the creditor, deposited in a ware- 
houfe in his name, and who immediately after the aft of 
bankruptcy took pofleffion of and fold the goods in part 
payment of his demand : and the other folvent partner 
having afterwards become bankrupt, the aflignees under 

a joint 
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a joint cofomiflion again ft both brought their ^ftion of 
trover agaifift the creditor, and recovered the whole 
value of the goods ; On the ground that when they were 
delivered by the joint trader who had committed the firft 
aft of bankruptcy, he was no longer to be confidered as a 
partner fo as to bind by his aft the property of the other. 
So here, at the time of the indorfement of the bill, Under- 
hill and Gueft had no control over the partnerfhip effefts; 
and the defendants could not acquire the property in the 
bill from thofe who had no control over it. That begets 
the fecond queftion, Whether if perfons wrongfully get 
pofleflion of the property of others, they can, when fued 
for it, fet off a prior demand upon the famf parties in 
right of whom the aftion is brought? That mud be 
determined by reference to the ftatutes of fet-off: but 
thofe only apply to cafes where there are mutual debts 
and credits. Now the defendants never could have fued 
Thomafon and the aflignees of Underhill and Gueft for 
this debt ; for their demand was againft the partnerfhip 
firm of Thomafon , Underhill , and Gueft . The cafe there- 
fore is not within the words, nor is it within the fpirit of 
the afts. 

* Rule abfolute. 


ThokaIovt 
and Hi?oi» 
and Others 
againfi 
Fmi* 


Doe, on the feveral Demifes of Elizabeth Anne rriJmfJay, 

Jan. 15th. 

Cox, and J KaY, againft Day. 

nrHIS was an eje Ament, tried before Lawrence T. at Under a power 
JL to demile for it 

Gloucefier 9 to recover certain freehold and leafehold years in poflef- 

1 • t , n . t _ - . , lion, and not in 

lands in the panlhes of Rodmarton and Supperton , which reviifion,aieare 

dated .n fad on 

the 1 7ri> of February iSoi, habendum from the ft 5th of March next enfuing the date thereof \ is 
good if not executed and delivered til) dfttr the 25th of March \ lor it then takes effect as a 
leafe in pofleffion with reference back to the date actually exprcflld. 


Ff 2 


the 
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1809., the defendant claimed under a leafe made by Charles 
OoiT«dem Weft) Cox, deceafed, the lather of E. A. Cox, who was 

Co. entitled to recover the freehold, and Kay, her truftee, the 

D«v. leasehold, if the leafe made by her father were not good. 

By indentures of leafe and releafe of the 8th and 9th 
of July 1790, in purfuance of an agreement made pre- 
vious to the marriage of C. TV. Cox and Anne his wife, 
the freehold premifes were limited to Charles Cox, the 
father, for life, remainder to C W. Cox, the fon, for life, 
remainder to his firft and other fons in tail, remainder to 
his daughters in tail : with a power for the tenants for 
life to demife the premifes for any term not exceeding 
21 years in poffeflion, and not in reverfion, or by way of 
future ufe. # And the leafehold, which was held under 
one of the prebendaries of Sahjbury, was conveyed to 
truftees, on truft to permit the tenants for lives to receive 
the rents, and at their requeft to make underleafes of the 
premifes in like manner. Charles Cox being dead, a leafe 
was drawn, dated the vjth of February 1802, purporting 
to be a demife from C. fV. Cox to the defendant of the 
freehold and leafehold in queftion, habendum from the 2$th 
of March next enfuing the date hereof, for 21 years, at the 
yearly rent of 800/. .* bu^in confequencc of fome differ- 
ence between C. IV. Cox and the defendant, the leafe 
was not executed by C. W. Cox till the 27th of April 
1802. Whereupon the learned Judge dire&ed the jury 
to find a verdift for the plaintiff for the whole of the 
premifes, with liberty for the defendant to move the 
Court to confine the excctrtion to the leafehold premifes 
in cafe they fhould be of opinion that the leafe, as to the 
freehold, did not take efle£t in reverfion, or by way of 
future ufe \ thinking that, as to the leafehold, the defend- 
ant had no right at law, inafmuch as at the time of 

making 
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making the demife the legal eftate was not in C. W. Cote, 
but in his truftees. 

Abbott accordingly moved in lad Michaelmas term to 
have the verdift for the plaintiff entered for the premifes 
included in the prebendal leafe only ,; on the ground that 
the leafe of the freehold only took effeft from the execu- 
tion and delivery of the deed ; which being after the 25th 
of March 1802, to which the habendum referred, the 
demife would operate from a day then pad, and not 
in reverfion or by way of future ufe : and that the words 
of the habendum, “ from the 25th of March next enfu.* 
ing the date hereof” would refer to the a (ft uni date before 
mentioned, namely, the 17 /A of ‘February 1 9 t> 2 , and not 
to the day of the delivery. The inrolment of a bargain 
and fale under the dat. 27 H. 8. c. 16. within fix months 
is reckoned from the date, and not from the delivery of 
the deed. Step. Touch. 221. And though, fays Lord 
Coke (a), where the indenture has a date, and is delivered 
after, it (hall take effect to pafs from the bargainer from 
the delivery ; for then it became his deed ; and not from 
the date : yet the deed mud be inrolled within fix months 
after the date. And in Butlerov. Fincher (b), he faid that 
if the leafe (which was of a freehold, habendum from the 
day of the date,) had been delivered after the firft day, it 
would clearly have been good. Then in Clayton’s cafe (c) 
the diftindion was taken between a demife from hence. 
forth t which refers to the delivery of the indenture, and 
from the date, or day of the date , whieh ihall be takes to 
be the aflual date. . And Hedley v. Jeans (d) makes the 


1809. 


Dob ex denis 
Cox 



(*) 1 lnft * 674* (b) 1 Buljlr . 306a 

(f) (d) Dy. 30 7s a. 
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' 1809. lame diftin&ion between a releafe of all demands until 

“““““ 1 the maiine of the releafe, and until the date thereof. 

Do* ex dem. ' 

Cox 

Dat^ Williams Setjt., Puller, and Hall, now oppofcd the 
rule. This is a leafe under a power to demife in pof- 
feflion, and not in reverlion ; which is to be conftrued 
ftriflily ; and here the leafe upon the face of it purports 
to grant a future intcreft. It is no anfwer to fay that the 
deed not having been executed till after the 25th of 
March 1802, it did not take cflFeft before; for if 
the day of the delivery be confidered in law as the 
true date, the leafe would (till be reverfionary, as the 
habendum from the 25th of March next enfuing the date 
would the^ refer to the 25th of March 1803. [Lc 
’Blanc J. That is aifuming that the day of the date and 
the day of the execution of the leafe mean the fame thing.} 
It docs not fay from the day of the date, but from the date . 
The date of the deed is quite immaterial ; it takes its 
effeft only from the delivery. In Pugh v. The Duke of 
Leeds ( a ) Lord Mansfield faid that the date of a deed 
means the day of its delivery . So in Goddard's cafe (J). 
And if the date be to be reckoned from the delivery for 
one purpofe, it cannot be reckoned from a different time 
for another purpofe. The authorities cited by the plain- 
tiff’s counfel went upon the conftru&ion of the particu- 
lar words of the ftatute of inrolments. 

Dauncey and Abbott contrll were flopped. 

Grose J. (r). We mutt conftrue the words of the 
inftrument, if poifible, ut res magis valeat quam pereat, 

(a) Cowp. 720. (b) % Rip. 5. 

(0 Lord ZlknUrwgb was abfent from utfi/pofltion. 


according 
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according to the rule of conftruftion laid down in Pugh 
v. Duke of Leeds . Therefore though the leafe took 

cffeft to pafa the intereft only from tfie delivery, which 
was not till after the 25th of March next cnfuing the 
date, yet the period of its commencement will then have 
reference back to the aftual date; which will cure every 
obje&ion* 


1809. 4 

iSot ex dera. 
Cox 

Da** 


Le Blanc J. This is a technical objeflion, in order 
to give effc£l to which we muft infert in the indrument 
a conftruftive date, which will avoid it, in the place of 
an exprefs date of the 25th of March 1802, the retaining 
of which will mJce it good with reference to the time 
of the actual pecution of the leafe on the gylh of Apt it 
in the fame year: but to put fuch a confirmation upon it 
would be contrary to all the authorities. 


Bayley J. agreed ; and added that what was faid 
by Lord Mansfield in Pugh v. The Duke of Leeds 
was with reference to a cafe where the deed was deli- 
vered on the day of the date. 

Rule abfolute. 


Knill againjl Williams. 


Tbutftfay, 
Jan. 26th. 


T'HE plaintiff declared on a promiflbry note, dated A promi flbry 
A .... • nole f° r *°°f 

Hereford, ift April 18071 by which nine months payable to the 

after date the defendant promifed to pay to the plaintiff, dir^lnd origin. 

or order, too/., for value received for the good will of the 

leafe and trade of Mr. F. Knill deceafed ; and alfo on the being Iwredth. 

next day upon 

the fuggeftion of one of the parties by the addition of the words /or the good \ will of the haft 
and trade of Mr. F.K. deceafed \ requires a new flamp j fuch words being material, and not 
# having been originally intended to be inferted and omitted by miftake. 

F f 4 common 
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common counts. At the trial before Lt Blanc J. at Here* 
ford a {lamped note was offered in evidence, cortefpond- 
ing in its terms with the note in the 'form declared on» 
but it appeared on the esamiostion of the febferibing 
witnefs to the note, that the words in italics were added 
by confent of both parties the day after the note, the body 
of which was drawn by the witnefs, had been figned and 
delivered by the defendant to the plaintiff, without any 
new ftamp *, and that the witnefs, who had drawn the 
note the day before in the prefence and under the direc- 
tion of both parties, was not inftruded to inlcrt thofq 
words at the time. Nor was there any evidence in the 
caufe, from whence, (as the learned Judge obferved when 
the matter was moved in this court,) it could have been 
left to the jury to colled, that it was the intention of the 
parties, at the fame time when the note was drawn, to 
have thofe words inferted : he therefore rejeded the evi- 
dence j but allowed the plaintiff to go on with his cafe to 
fee whether he could fupport his claim independent of the 
note $ but he could not. And the defendant was alfo 
allowed to try whether he could impeach the confidera- 
tlon of the note *, but he failed in that. So that the que£> 
tion was at laft reduced to the validity of the note, whe- 
ther receivable or not fn evidence : on which the plaintiff 
was nonfuited, with liberty to move tp fet afide the non* 
fuit, and by confent to enter a verdi£t for the plaintiff for 
the amount of the note, if the Court (boold be of opinion 
that the note was receivable in evidence. This was ac- 
cordingly moved in laft Michaelmas term, and a rule 
granted for that purpofej againft which 

Bounce} and Puller now (hewed caufe, and contended 
that the additional words were material, becaufe they 

confined 
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confined the eotafidention for the no(e to the good mil 
and trade efY. KnHl * and it would have been s defence 
to have (hewn that no Inch confideration was given : and 
that if die addition were material, it avoided die note in 
its original ftate j and die former ftamp having done its 
office, there ought to have been a new ftamp as for a new 
note i for which they cited Mafttr v. Miller (a), Bov mm 
v. NUbtl (b), and Cardwell v. Martin (e). And they diftin* 
guiffied this from Kerjbaw v. Cox (d), where a bill had 
been drawn by Collier on the i ft of Auguft in favour of 
dhe defendant, who indorfed it to Kerjbaw, by whom it 
was returned to the defendant on the 2d, upon difcovex- 
ing that the words, “ or order," were wanting ; fo that the 
bill could not be negotiated by indorfement ; and the de- 
fendant referred the plaintiff to Collier , by whom the words 
were inferted on the 2d of Auguft, and the bill returned to 
the plaintiff * and on the bill being afterwards refufed ac- 
ceptance, the defendant, on notice of that fad, infilled 
that it was a good bill and would be paid. There Le 
Blanc J. left it to the jury upon the fa£l of the defend- 
ant’s having immediately indorfed over the bill, and the 
other circumftances of the cafe, whether it were not the 
original intention of the parties to the bill to make it 
payable to Cox or order, and whether thofe words had not 
been at firft omitted by mere miftake; which piiftake was 
corroded as foon as it was difcoyered ; and upon that 
ground the verdid paffed. At any rate, they faid, the 
plaintiff ought to have declared on the note in its origins! 
ftate, and could not recover on the count dating it as * 
note drawn with the additional words. 

(«) 4 Term Ref. 3* o. f Term top. 3(7. and * ft. Sloe- 141. 

(*) 5 Term Rep. 537. (t) 9 gefi, 190, and i Cempb. If. P. C*f. 79.' 

(rf) 3 gff. tf. P. Caf. *4$. 


Mbit 
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Abbott and Lord in fupport of the rale faid, that the 
only queltion was, whether the note were receivable in 
evidence : for if the alteration were immaterial,* fo a* not 
to affcft its validity, it being hated to be for value re « 
ceived, the plaintiff would be entitled to recover upon one 
or other of the counts. They then infilled that the al- 
teration did not vary the legal effeft of the note, but 
merely introduced the original confideration for which 
the note had been given ; and therefore brought the cafe 
within the principle of Kerjbaw v. Cox, which was a 
ftronger cafe than this, becaufe there the alteration varied 
the legal effect of the inflrument. If the ftamp a£ts be 
not in the way, no queltion can be made here as to the 
validity of the note between the parties on account of the 
alteration, which was nude by their confent, and in con- 
formity to the truth of the cafe : and no objection has 
ever been allowed upon the (tamp a£ts, unlefs the altera- 
tion has been fuch as to give the note or bill a new ope- 
ration in fome material refpeft, fuch as the date, the 
parties, the fum, or time of payment, making it in effect 
a different inftiument. [Lord Ellenborough C. J. In 
Ker/haiv v. Cox the addition was allowed, becaufe there 
was evidence that the added words were originally in- 
tended to have been inferted, and were omitted at the 
time by mere miftake ; but here there was no evidence 
that the confideration for the note, though truly dated, 
was originally intended by the parties to have been in- 
ferted. Le Blanc J. The witnefs who was employed to 
draw the note faid, that it was mentioned in converfa- 
tion between the parties a* the time what the note was 
given for ; but he had no dire£tion to draw die note in 
that form } but he was to draw it in the common way.] 

It was left to hiediferetion to draw the note in the form 

he 
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be thought bed $ but when the attention of the partial 
was drawn to the form of it the next day* the witnefs 
was defired by them. to add thofe words; which words 
described the confidfr^tion admitted by the witnefs to 
have been fpokeu of the day before. This ws*$ therefore 
fufficient evidence to have been left to the jury to find 
that fuch had been the original intention of the parties. 
{Le Blanc J. It appeared clearly that the addition of 
the words the next day was an after-thought of one of 
the parties.] 


Knit* 

WlLllA*}. 


Lord Ellenborough C. J. The fir ft inclination of 
one’s mind is always to fupport an indrument where the 
tranfa£tion is fair ; but when we find fo material an al- 
teration as this, made after the indrument has been 
i fitted, I dp not know where we fliould ftop if this could 
be fudained. If a bond, for example, were conditioned 
for the payment of money generally, could it afterwards 
be introduced by way of recital that the money had been 
advanced out of a particular fund ; which might after- 
wards be made ufe of as evidence for other purpofes. 
Now here the defendant Williams was originally liable on 
the note for value received generally, without fpecifying 
in what that value confided ; and the cfFefl of the altera- 
tion is to narrow the value from value received in general 
to the value expreffed ; which I cannot fay is not a ma- 
terial alteration. And this, is not like the cafe of Kirjba% v 
v. Cox, where by midake, as it appeared, the bill had not 
been drawn according to the intention of the parties at 
the time, and which was brought back the next day to the 
drawer to have the imperfect execution of it perfe&ed. 
But this is a cafe where the note was originally drawn in 
the manner then agreed upon \ and it afterwards occurred 

to 
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to one of the parties that the particular account on which 
the note had been given' Humid' be inferted in it} and 
which was done the next day according to his delire. 
This he thigh t have required as evidence for him againft 
the other party of the true confideration of the note } or 
if he wilhed to reftrain its circulation at large, to put it 
upon thofe who took it to inquire whether that confedera- 
tion had exifled. The alteration was made on the fol- 
lowing day ; and if it might have been done then, there is 
no reafon why it might not be done at any fubfequent 
time : and if in this inftance, it may be done in other 
inftances. Such an alteration therefore cannot be ad- 
mitted without a new ftamp. 

Grose J. The queftion is, whether the alteration 
introduced made it a different note : if it be material, it 
is a different note : and it certainly is material } for it 
points out (he good will and trade of F. Knitt as the par- 
ticular confideration for the note, and puts the holder 
upon inquiring whether that confideration had palled. 
The obje&ion may prefs hard on the plaintiff, and*one 
cannot but be forry that the juftice of the cafe as between 
thefe parties is defeated $ but the very alteration fhews 
that the parties themfelves were not fatisfied with the 
note in its original and general form, but the particular 
confideration was required to be pointed out. This made 
it another, note, and required a new damp j for want of 
which, it could not be received in evidence. 

Lb Bmnc J. If I bad thought that there was any evi- 
dence on which the jury might have found that the words 
afterwards added had been originally intended to have 
been inferted, and were omitted by roiftake, I fhould cer- 
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tainly have left it to them fo to find $ the cafe of Kerjbav* 
v. Cox being then perfectly frelh in my mind : but accord- 
ing to my recollection of the evidence, it was impofiible 
for them to draw that conclufion from it. The opinion 
which I delivered in Kerjbaw v. Cox can only1>e fupported 
on the ground that the alteration there made in the bill 
the day after it was negotiated was merely the correction 
of a miftake made by the drawer of it, in having omitted 
the words “ or order ” which it was intended at the time 
lhould be inferted ; for the alteration there made was a 
very material one. But there was ftrong evidence in that 
cafe to (hew that the omiilion of thofe words was by mif- 
take i for it was intended to be a negotiable note, and 
was immediately afterwards indorfed as fuch j confider- 
ing that it had been drawn payable to order ; and as foon 
as the omiffion was difcovered it was rectified by the 
proper parties. Here the alteration was plainly an after- 
thought : and then it brings it to the queftion whether It 
be a material alteration \ of which there is no doubt, for 
the reafons which have been afiigned by my Lord and my 
brother. Then being a material alteration, and one made 
upon a fubfequent agreement the next day, there ought 
to have been a new ftamp. 


4W 


1809. 


Knttc 

*£ ah & , 
Williams- * 


* Bayley J. The cafe of Mtjltry. Miller decided that 
an alteration in a material part of a bill after it has iifued 
makes a new ftamp neceflary : and this was 9 material 
alteration j for it was evidence of a faft, which if necef* 
fary to be inquired into muft otherwife have been proved 
by different evidence- 


Rule difeherged- 
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yli a % * 7 th. ® 0E > on °f Thomas Thorley ,cgainjl 

Thom^ss Thorley the Elder, and Booth. 

One devifes all jN ejeftment for a mefluage and feven acres of land in 

eftate to his the parifh of Dilhorn in Stajfordjhire , the leffor of the 

natural life* " plaintiff claimed as grandfon and heir at law of John 

T"difaf*l Thorley, who died about 21 years ago, having firft made 

!‘wTtt t0 h5s wilI > datcd thc l8th °f November 178 6, whereby he 

" devifed to his wife Alary Thorley " all his perfonal eft ate, 

lield tbat this and like wife all his freehold eftate, during her natural life , 

only save her a 

power to leave and alfo at her difpofal afterwards to LEAVE it to whom - 

it by will j -and 

therefore that a foeverjhe pleafed” and made her foie executrix. The 
by feoffment in defendants claimed under a feoffment from the faid Mary 
her Jifcumc was ffiorley) who is fince dead, made on the 28th of May 
1787, after the death of her hufhandj whereby, in con- 
fideration of 20/., flic conveyed tQ her fecond fon Thomas 
Thorley , the defendant, a houfe built by him upon fome 
of the land comprehended in her hufband’s will* and af- 
terwards made her will, dated the nth of July 1789, in 
thefe words : t( I leave to my daughter Mary Thorley all 
my freehold and perfonal eftate, goods and chattels, and 
all that I have, for her natural life \ and at her death, I 
leave to my fon Thomas Thorley the houfe and ground 
which I now am poffeffed of for the care and manage- 
ment of my daughter Mary Thorley : and in cafe my fon 
Thomas (hould die before my daughter Mary, then his 
eldeft fon John Thorley to take the care and management 
of the fame. I leave to my fon John and to my grandfon 
Thomas Thorley I/, to be paid by my fon Thomas Thorley . 
Likewife I defire my fon Thomas Thorley to pay all my 
debts and funeral expences at my death •, and I appoint 

R. Willock 
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R, Willoch and J. Dann my executors.’' Mary Thorley 
the mother and her daughter Mary are both dead. The 
houfe mentioned in the will of Mary Thorley was part of 
the prcmife8 contained in the wilt of her hufband. And 
it was contended at the trial before Lawrence J. at Staf> 
ford, that the defendant was not entitled to the houfe 
conveyed by the feoffment, inafmuch as Mary Thorley 
had no power to difpofe of the lands left her by her huf- 
band in any way but by her will, and not by any inftru- 
ment to operate in her lifetime : and the learned Judge 
was of that opinion * thinking that the word “ leave" 
pointed at a teftameutary difpofition. And as to the 
other houfe mentioned in Mary Thor ley's will, it was con- 
tended that her will was not to be taken as an execution 
of the power, as it did not refer to the power : but the 
learned Judge thought otherwife ; and dire&ed the jury 
to find their verdift for the plaintiff as to the premifes 
mentioned in the feoffment; giving the defendant liberty 
to move to enter a nonfdfit if the Court fhould be of opi- 
nion that the feoffment was a good execution of the 
power : for which the defendant's counfcl relied on Tom - 
linfon v. Brighton (a), where one devifed land to his wife 
for her life , and then to be at her difpofal to any of his chil- 
dren : and a conveyance made by the wife (and her fecond 
hufband) by leafe and releafe and fine to a truflee in fee, 
to the ufe of herfdf for life, remainder to her daughter 
in tail, remainder to her fon in fee, was adjudged 
a good execution of the power. And on 3 Leon* 71. 
there cited j where the devife was to the wife for life, 
« and after her deceafe file to give the fame to whom (he 
would and this power alfo was held to be well executed 
by a grant of the reverfion in her lifetime. And thefc 

(«) 1 P, lf r ms. 149. and S. C, 10 M*d. 31, 

cafes 
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CASES m HU. ART TERM 

i Sop. cafes were again mentioned when the rule for entering * 

. nonfuit was moved for in the laft term. 

Doe « dm. 

Tmuh 

Tuiur. Abbott and Peake now {hewed caufe againft the rule. 

Afluming it to be clear by all the authorities {a) that the 
wife took only a life eftate, with a power of difpoGtion 
after her death ; they argued from the words of the dc- 
▼ife that fuch power could only be executed by wt Ut 
fuch being the natural meaning of the word have* as 
applied to the fubjeft-matter, efpecially when coupled ' 
with the exprefs eftate given to her for lift, and that 
the property Ihould be at her difpofal afterwards. In 
Tomlinfin v. Digbton the eftate was placed in more 
general terms at the widow’s difpofah and therefore 
included a difpoGtion by deed as well as by will : and 
the word then only marked the time when the difpo- 
fition was to take effeft} i. e. after her life eftate ; but 
not the manner in which the power was to be executed; 
as the word leave does in this cafe. Then if the power 
were meant to be executed by will, it is clear that it could 
not be executed by deed. By reftraining his widow from 
difpoGng of the eftate otherwife than by her will, the 
teftator meant, as Lord Eldon obferved in Reid v. Sher- 
gold (6), to proteft her againft her own aft ; for a will 
being in its nature revocable to the end of her life, {he 
« could not bind herfelf by any previous difpoGtion of the 
eftate ; but muft continue to the laft to retain that influ- 
ence over the feveral objefts of her bounty, which it was 
intended to give her : whereas if the power were exe- 
cuted by deed, it could *nly be revoked by referving an 

(«) They are coUefltd by Mr. C.r, In hfa Notes to the Report of the 
cafe of Tmltnfcn v. Digbton, in i P Whu 149. 

I*) 10 V'j.jvn. 370. 

express 
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exprefs power of revocation (a). xd!y, Suppofing the 1809.' 

power not to be confined to a difpofition bjr will, they — — 

argued that at any rate it could not be executed by a feoff- Thoukt 

ment, which by paffing a fee in praefenti deftroyed her own Tkoi liv. 

life eftate to which the poorer was annexed; for then it 

was no execution of a power by a perfon having an eftate 

for life to difpofe of the eftate after her death. In Tom * 

llnfin v. Dightoriy the execution of the power bydeafe and 

releafe, though admitted and declared to be irregular! was 

fuftained, becaufe it did not touch the widow’s eftate; 

the firft ufe being to the widow herfelf for life. And 

they referred to the diftindtion taken by Lord Hale in 

Edwards v. Slater (£), between powers collateral, and 

fuch as belong to the land; and of the latter fort, between 

powers appendant, and in grofs. That confidering this 

to be of the latter defeription, it was deftroyed by the 

feoffment : and that this was confirmed by the fame 

learned Judge in King v. Melling (e) 5 where he faid, 

fines and feoffments do ranfack the whole eftate, and 

pafs or exiinguifli, &c. all rights, conditions, powers , bo 

longing to the land, as well as the land itfelf. And he 

agreed, that if the devifee to whom the power to jointure 

was given had only an eftate for life, the recovery fuffered 

by him would have barred it. 

Dauncey and Puller , contri ; referving the conGderation * 
of the laft point, if it fhould be neceffary, which they faid 
had come upon them by furprize 5 contended, as to the 
firft, that the Word leave did not neceffarily reftrift the 
execution of the power to be by will ; as it might be ufed 

[а) Hi/e v. Bend, Fret, in Chen. 474. and x CaJ % Abr . 34a. and 

Batcher v. Curtis , 1 Freem. 61. 

(б) 1 V* etr. l&S. (c) I Pentr, ai8. 

Vot. X. G g 
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'1809. in a more general fenfe with reference to the enjoyment 
“ of the eftate after the widow’s death ; and there was no 

Pok trx dcm. 

Thorlev ca f tf which lrad reftrifled the method of executing a 
Thor lx y. power by implication where it was not exprefsly given to 
be executed in a particular way. The particular mode 
of execution now infilled upon was as much glanced at 
in Tcmlinfon v. Dtghton by the word c< then” and in the 
cafe in 3 Leon. 71. by the words tg after her deceafe” as 
here by the word leaves but yet the difpofitions in both 
cafes by irrevocable conveyances inter vivos were fup- 
ported. The cafe in 3 Leon . 71. is alfo reported, though 
of an antecedent term, in 4 Leon. 41. and there the words 
creating the power were confidered as referring to adif- 
pofition by will . In all thefe cafes the fubftance of the, 
power is the privilege of difpofing of the eftate after the 
death of the firft taker*, and fuch powers arc to be con- 
{trued liberally as to the mode of execution. Then the 
widow had the abfolute difpofal of her own life eftate in- 
dependant of the power, and there was nothing toreftrid 
her from difpofing of it during her own life. 

Lord Ellenborough C. J. This queftion arifes on 
the conftrudion of a power; ami if by conftruing it 
liberally be meant that the Court fliould give to the party 
more latitude in the execution of the poiver than the per- 
fon who created it intended to give, I entirely difclaim 
any fuch authority. If we can colled the meaning of 
the devifor, we will obfequioufly give it effed ; and more 
particularly if that which appears to us to be the true 
conftrudion of the w ords be more for the benefit of th? 
party for whofe fake the power was created, than that 
which is faid to be the. more liberal conftrudion. The 
devifor firft gives to his wife an eftate for her life,, and 

then 
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then he fays that it (hail be “ at her difpofal afterwards 1809. 
to leave to whomfoever (he pleafes.” In common tin- 

Do* ex dem. 

demanding the word leave mud be taken to apply to that Tmoblrt 
fen fc of it in which a perfon making his will would na« t mo* lit. 
turally ufe it, namely, by a teftamentary difpofition. 

And this mode of difpofing of the property was mod 
for the benefit of his widow, whom he intended to be- 
nefit by confiding to her the power of difpofing of his 
property after her death. It might have occurred to him 
that if he gave her a power which was to be executed by 
deed in her lifetime, (he would thereby deveft herfelf of 
all control over the property, and be dilarmed of her 
power to attract refpeCt up to the moment of her death 
from thofe who expe&ed to be objeCls of her bounty : 
whereas by confining her to a difpofition of the property 
by her will, which would be ambulatory until her death* 
it would operate more beneficially for herfelf by attract- 
ing refpeft and protection to her to the end of her life. 

I am not prepared to fay that this is a power fo annexed 
to her eftare that after difpofing of th ir, (lie could not (till 
have executed the power : but I found my opinion on the 
word leave , which (hews that the teftator meant the power 
to be executed by will ; and differs this cafe from Tomiwjon 
v. Dightoti % where, after the life eftatc of the widow, the 
property was left other difpofal; and the determination that 
fuch difpofition might be by deed in her lifetime violated 
no received fenfe of thofe words. In the cafe in Leonard 
the power conferred on the wife was after her deceafe to 
give the eftate to whom flic would ; which might im- 
*port fomething of which the party was to deveft her- 
felf prefently : but the word leave as applie s to a difpofi- 
tion of property emphatically means by will. 

G g a 


Gross 
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Grose J. This is (imply a queftion of intention, as 
to what the tedator meant, after giving his widow a life 
eftate in this property, by dire&ing that it (hould be u at 
her difpof.il afterwards to leave it to whomfoever (lie 
pleafed whether lie meant to give her a power to pafe 
it away by feoffment in her lifetime, or only by her will, 
which would rwtain to her the control over it to the end 
of her life, it might have occurred to the teftator that he 
was giving a power over his property to be executed by 
one who might be under coverture again ; and therefore 
he might well intend to ciireiSl the difpofition of it by fuch 
means as would at all events fecure her control over it in 
cafe (lie furvived her fecond huftmid, and to the end of 
her life, and that (he (hould not be able to debar herfelf 
of this control by any afl during her life ; which would 
be the cafe if this feoffment could take effr£h It was 
meant to proteft her again!! her own ad! 5 which could 
only be done by preventing her from difpofing of the 
property during her life : and therefore the teftator has 
faid that it (hall be at her difpofal afterwards to leave it 
to whom (lie would : and we can only carry his apparent 
intention into effect by faying that fhe could only leave it 
by a teflaimntary aft. If the cafe had reded upon the 
words at her ciijpofal t as in Temlw/on v. Dij>h/cn 9 that 
might as well have been by common law conveyance as 
by will ; but the word leave points to a teftamentary dif- 
pofition only ; and it is clear that the teftator meant her 
to pafs theeftate by her will only, which (he might re- 
voke at any time of her life afterwards. 

Le Blanc J. I am of the fame opinion. The cafe is 
clear upon the firft point, and therefore it is not neceffary 
to give an opinion on the other j though if it were ne- 
ceffary. 
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ecffary, there is not much difficulty in it. The property 1809. 

is “ to be at her di/bofal afterwards .” If the words had • 

^ J J t Do* cx dem. 

refted there, any indrument difppfing of it after her 'Ihokley 

death would have been within the words of the power; Tauhlit* 

according to the cafe of Tomlin/on v. Dtghiott , an A that in 

Leonard . But the words which follow, “ co leave it,” 

&c. control the generality of the preceding words, and 

are the fame as if he had faid 44 to leave it by her lafl 

•will” It is argued that (he might leave it as well by 

other indrumcnts as by a will ; but I do not think that 

the word leave has fo extended a fignification ; it applies 

only to a difpofition by will. A perfon may be faid to 

difpofe of properry by deed as well as by will ; but no one 

is ever faid to leave property by deed. This mode of con- 

druing the words of the power is alfo much more than 

the other in favour of the perfon meant to be benefited 

by it : for thereby die would retain her power of difpofing 

of it to the end of her life, and fecure to herfelf all tJie 

time more influence and refpefif. The word then in Tom - 

hnfon v. Dighton could not. be meant to apply to a difpeii- 

tion of the property after her death, but mud refer to fome 

indrument to be executed in her lifetime, and therefore 

only marked the period when the difpofition was to take 

effeG. The fame may be faid of the cafe in Leonard : 

and the word give there ufed applies as well to a gift by 

deed as by will. 

Bayley J. The word leave as applied to the fubject 
matter piima facie means a difpofition by will; and if 
that be the ordinary fenfe of the word, we who are now 
to decide upon the meaning of the tedator mud fay that 
he meant to ufe it in that fenfe, unlefs fomething appears 
to (hew that he ufed it in a fenfe different from the ordi- 
Gg 3 
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nary one : but nothing of that fort does appear. And 
this conftru&ion is confirmed by the corifideration that if 
the widow were confined to difpofe of it by will, (he 
would retain the power of difpofition over it to the end 
of her life; but if fhe might difpofe of it by deed, hav- 
ing once conveyed it aw y, fhe would be precluded from 
the exercife of any further difpofing power for the re- 
mainder of her life. Then if this be a power to difpofe 
of the property only by will, that, being different from a 
power to difpofe of it by deed, the power was ill executed, 
and the lefior of the plaintiff is entitled to recover. 

Rule difeharged. 


Aubrey againjl Fisker and Others. 

Jan. zHih. ^ 

Wiure be* oh i$ TN replevin for taking fo many beech poles at Henley 

tMibfr hV°'e C Hitt wood in the parifh of Hnmbleden in the county of 

cuftom of the Bucks , the defendants avowed the taking under a war- 

Rtneiai rule of rant of diftrefs granted by two juftices of the peace for 

Jaw appl tfcble _ . r , ■ t i 

ro timi>u trees the county to the defendants as churchwardens and over- 

tachcs up nit, f^ ers of the poor of that parifh ; in which warrant it was 

the* proper tils* recited that the plaintifF was an occupier of certain lands 

and piiviicges ; n t h e parifh, and was duly rated for the fame in 

of timber at :o 1 * 

years growth : Q/ m J2.r. od.i for non-payment of which, on demand, the 
and thcrtlore * 9 r * * 

upon an iiiue diftrefs was granted. There was a fecond avowry for 

beeci! tree's in* 0 taking the fame as a diftrefs under the flat. 43 Eliz . c. 2* 

j?«ob°(whidi The Pontiff pleaded feveral matters in bar. ift, That 

atierbemg felled j^e was the bccupier of certain woodland in the parifh. 
h«.d been dif- 4 r 

drained for payment of a poors* r te, to which it was contended that they were liable,) 
wcie i-r were not timber according to the cuftom of the county, the inquiry is confined to 
the nature of ti e wood and the period ot its growth, whether of 20 years; and no evidence 
can be received to qualify its character of timber , by ftiewing (hat it was not deemed to 
be fiich in the county, u.ftefs the tiee Contained 20 feet of folid wood. And the jury 
having found a general verdid for the plaintiff on that iflTue, affirming fuch trees of 20 years 
growth and upwards-, though not containing 10 feet of folid wood, to be timber by the 
cuftom, and alio upon another iflue negativing them to fc ejaleablt wferumd within the flat. 
43 Eh*. e. 2. the Court refuted 10 grant a new trial, 

for 
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for which he was rated in the faid fum ; that the wood 
growing upon the faid woodland confided of beech t oak t 
and aflj trees ; and that according to immemorial cujlom in the 
xounty of Bucks, where the faid woodland is Jituate % the J did 
leech trees were and are timber : wherefore the defend- 
ants of their own wrong took the faid goods, &c. 2d, 

That according to immemorial ciiftom of the hundred of 
Dc thorough in the county of Bucks , in which hundred 
the faid woodland is fittiated, the Jaul beech trees were and 
are timber . 3d, That the faid bcrch trees were /limber 

according to the cuftcm of that part of the county of Bucks 
where the faid woodland is fituated. 4th, That the pro- 
duce of the fafd woodland was certain wood then grow- 
ing upon the fame, and which wood was 7 iot faleable un- 
derwoods. There were other general pleas ; on all which 
pleas iflues were taken by the Implication. The caufe 
was tried before Heath J. by a fpecial jury at the lad 
affizes for the county of Bucks j and the learned Judge 
afterwards, upon a motion for a new trial, made his re- 
port of the evidence, in fubftance as follows: 

It was admitted on the part of the plainriff that fuch 
beech trees as grew on the place in quellion had been 
ufually rated : and on the part of the defendants, that by 
the cuftom of the country beech trees were timber, as 01k 
and afh trees are. (But this latter admillion was now 
explained by the defendants' counfel in court to have 
been made fub modo, according to the explanation of 
this fpccies of timber given by their own witnefies.) For 
the plaintiff it was proved by old perfons ufed to woods 
and timber, that his woods at Hambleden } amounting to 
1 16 acres, were (locked with oak, a(h, and beech, which 
bad been regularly cut at from 40 to 50, 6 0, and 70 years 
growth and upwards} and the woods of other perfons in 
G g 4 that 
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1809. ,tliat part of the country, to the extent of 1300 acres, un- 
7 T y < * cr particular care of the witneffes examined, were 
under the fame management. The largeft tree* were 
periodically cut, and the fmall ones of bad growth 3 tuft 
none of thefe latter under 60 years growth ; and none of 
any defeription were ever cul fo young as of 20 years 
growth. That beech was of very flow growth, and in 
20 years wc/Uld often be not larger than a hedge ftake. 
Oak was confidered to be of the quickeff growth. The 
whole fall of trees of the plaintiff were deemed by his 
feveral witnefTes to be timber, without reference to the 
meafurement or mode of meafuring. That underwood 
or coppice was cut very differently from woods of this 
& defeription ; underwoods being cut hand fmoolh or clean 

off from the ground, leaving ftandards within certain 
diftances: whereas in thefe woods the largeft trees were 
felled, leaving the fmaller ones to grow up in fucceflion ; 
and the plaintiff's woods were never managed as under- 
woods. That all young trees, afh poles as well as beech 
poles, were called fmall timber ; and both alike (but not 
oak) were meafured by the caff till they come to 10 feet 3 
and then by the two caffs till they come to 20 feet ; 
and then by the* half foot till they come to 30 feet 3 and 
after that by the whole foot. That the mode of rneafur- 
ing made no difference as to the trees being reputed tim- 
ber. That fome beech was ufed for building 3 others 
for repairs of waggons, &c. That the price of the poles 
varied according to their length. In buying a fall of 
trees altogether, there wa9 but one price; but it was 
higher if the trees were feledljd. 

On the part of the defendants, it was contended that 
the beech poles in queffion riot meafuring 10 feet, (which 
explained to mean jq feet; (olid contents of wood) 

though 
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though of from 40 to 60 years growth, were not timhir #809. 

by the euftom of the country, and were therefore to be 1 

J m Aubpet 

confidcredas foie able underwoods 3 and they alfo relied on 

the ufage of rating fuch woods. And they proved by a 
perfoti who had nidafiired the plaintiff’s fall of wood in 
queftion, that they were all called beech poles % and were 
from 5 to 8 feet; not one of them contained xo feet* 

That there was a diftinftion in different parifhes in the 
admeafurement between beech poles and beech timber . 

It was meafured by calls up to 10 feet, and beyond that 
by half feet and feet: 25 feet to a load of poles, 50 feet 
to a load of beech timber. That if it were under 10 feet, 
it was no timber by the euftom of the country, though it 
were 100 years old; and it was immaterial what was the 
kind of tree, or its age. That beech timber was headed 
off at 18 inches girth from the top. All the witnefles, 
however, admitted that the woods in queftion were ma- 
naged differently from underwoods, and that they did not 
confider them as underwoods or coppice ; but they were 
known by the name of beech' poles, and not beech timber. 

That the fame rule obtained with regard to afh as to beech. 

Part of the fall in queftion was fold at 19/. a load, 
containing 25 feet, and was ufed by different manufac- 
turers for mangles, wheels, and orher purpofes ; a great 
part was faid to be only fit for firewood, and was fo ufed 
till within thefe 4 years. A timber merchant in that 
part of the county faid he had t never fold any fuch beech 
poles for any except temporary buildings ; but they might 
be ufed for barn floors ; and he had feen very little beech 
meafured as timber. 

The learned Judge told the jury that the only queftion 
for their determination was, Whether the plaintiff’s wood 
were Jakoble underwood $ and as all the witneffes agreed 

* (hat 
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that it was not underwood at all, and was differently 
managed and clearly diftinguiftiable from underwood* 
they ought to find a general verdift for the plaintiff *, 
which they accordingly did. But as this was a new 
queftion of very con fider able importance in the county* 
he gave leave to the defendant’s counfel to move for a 
new trial in refped of any of the ifiues where the quef- 
tion was* whether or not it was timber : his own opinion 
being that as beech was admitted to be timber in this 
county by the cuftom as oak and afh were in the kingdom 
at large* the common rule of law which defignates the 
latter to be timber at 20 years growth, without reference 
to its dimenfions, would attach on beech trees : and the 
whole fall of trees in queftion were of that growth and 
upwards. 


Sellon Serjt. in the lad term moved accordingly for a 
new trial, and denied that the admiflion made on the part 
of the defendant, or the evidence given at the trial, went 
to eftablifh generally that beech was timber by the cuftom 
of the county of Bucks 7 but only that it was timber when 
it meafured 1 o feet in the girth, when it was of growth 
and bulk fufficient for the purpofes of buildings, in con- 
traditlindion to fire-wood, fence-wood, or wood for in- 
ferior mechanical f purpofes ; and if the trees in queftion, 
which were of lefs than 10 feet meafurement and unfit for 
building, were not timber by the cuftom, it followed of 
needfity as a confequence of law, that not being timber 
by common law, they muft be faleable undcrivood y and 
therefore rateable within the ftatute of Elizabeth : and in 
this view the bearing of the former iflues upon the laft Was 
material. A rule nifi was granted ; againft which 


14 
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Wilfon , D ampler ) Hutton, and Peckwell, now (hewed 
caufe. The material queilion was, whether the beech 
woods in queilion were Jaleable underwoods , in order to 
jnake them rateable to the relief of the poor within the 
(tar, 43 Elios, c. 2 . f. l. : and as the particular mention of 
coal mint's in the fame branch of the acl has been held to 
exclude all other mines, fo the mention of Jaleable under w 
woods only mud be taken to exclude all other woods* 
And all the witnefles proved that tbefe were not under- 
woods. This put an end to all the itfucs refpefling faleable 
underwoods. Then as to the iflue, whether theft beech trees 
were timber by the cuftom \ fuppofmg them to be mate- 
rial upon this record, it was fettled fo long ago as Lord 
Coke's time («), who was a Buckingkamjbirc man, that 
beech was timber by the cuftom of that county, which 
takes ils name from that (peeks of wo'id ; Btuk fignifying 
beech. And when it is once afeertained that any parti- 
cular wood is timber by the cuftom of the county, the 
general rules of law refpefling timber attach upon it as 
a confequence of law, amongfi others, that the tree af- 
fumes the denomination of timber at 20 years ( b ) growth, 
without reference to its girth. But this is an attempt to 
introduce a different rule as to timber in the county of 
Bucks, either with reference to the fize of the tree, or the 
manner of meafuring it, or the ufes to which it is after- 
wards to be applied $ either of which methods would be* 
get an iflue on each particular trte, whether timber or 
not, and ]<;ad to uncertainty and endlcfs litigation : and 
Lord Ilardwicke , in Walton v. Tryon (c), exprtfsly dif- 

(a) Lapt home's c Afc, i Roll. Rep. 355,, % Holt. Air 814. and 1 lift* 
3 j. a . and vide Rex v. M\ndr.nhampton Inhabitants, 3 Burr. 1310. 

(h) 2 Inft . 643. 

(*) IValton v. Tryon, before Lord HarJwicie in 1751 , 3 Bum's Ectl. 
lew 9 44°; 4- and % Gwiuim, 827. 
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1809. claimed any reference to the life of the wood by way of 
afcertaining whether or not it was timber ; and faid that 
4 igtinjl in the flat* 45 Edw» 3. the wood is particularly men- 

Iiimir. tinned, and its age and growth f but not one word is faid 

of the ufe * and that the opinion of all the Courts upon 
the conftru&ion of that ftatute had been, that where the 
tree is timber, by law or eujiom , of 20 years growth or 
upwards, it is exempt from tithe : and Lord Cobe, in his 
comment on that ftatute, fays that with refpedt to 20 
years being the age of timber, that ftatute was declaratory 
of the common law. Oak, afh, and other general timber 
wood may be and often are treated as underwood, and 
then they are titheable and rateable as well as beech : 
but all the witnefles agreed that thefe beech woods were 
not treated as underwoods, but managed quite in a dif- 
ferent way as timber. Whether any wood therefore be 
faleable underwood or not within the ftat. of Elizabeth de- 
pends upon the management in cutting, and not upon 
the fize or nature of the wood. Oak and afti are fre- 
quently managed as underwoods in Kent) and are cut for 
hop poles throughout large diftridb. In the poor foil of 
this part of Buckinghamjlnre oak or afti would take 50 
years to attain the growth fuflkient to meafure for tim- 
ber in the way propofed by fome of the witnefles. 

IT he Attorney-General) Sdlon Serjt., Bejl, and Frere, 
contra. The evidence was not that beech was timber by 
the cuftom of the county generally, but that it was tim- 
ber when of a certain girth or dimenfion containing 
10 feet of folid contents, which made it applicable to the 
purpofes of building. The mode of treatment in the 
mean time, till it arrived at that growth, cannot make that 
timber which is not luch by law, nor doe9 the cuftom 

depend 
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depend upon the mode of treatment. . Then if the cuftom 
be fo qualified that beech of a certain fize only be limber 
within it, until it grow to that fize, it mult be treated as 
faleable underwood, and rateable accordingly. But the 
learned Judge told the jury, that as beech might be timber 
by the .cuftom of the county^ he would take upon himfelf 
to fay, in conformity with the rule of law refpefling 
timber trees in general, that it became timber at 20 years 
growth. Whereas that which (lands upon cuftom only 
mull be taken with all the qualifications of the cuftom, 
and general rules of law can have no application to it 
beyond what is evidenced by the cuftom in tliofe refpefls. 
The queftion therefore, quo modo beech was timber by 
the cuftom, ought wholly to have been left to the jury a:> 
a matter of fa£l upon the evidence. But when it was ad- 
mitted that beech would by the cuftom of the county be- 
come timber when of certain growth and dimenfions, the 
learned Judge took on himfclf to decide by reference to 
the general rule of law refpefling timber, that it would 
become fuch at 20 years growth. [Being afked by Le 
Blanc J. whether it were meant to he contended that any 
tree, however old, if not of certain folid contents fo as to 
make it timber, mud necefiarily be faleable underwood: 
they anfwered in the affirmative.] In Chambers ’ Cyclo- 
pedia underwood is deferibed to be coppice or any wood not 
accounted timber . The general rule as to 20 years growth 
of certain woods coriftituting them timber is altogether 
grounded upon the flat. 45 Ed. 3. c. 3. concerning pro- 
hibitions to fuits in the fpiritua) court for fylva ccedua, 
which fpeaks of ,c great wood of the age of 20 years,” 
&c. fold to merchants, &c. which (hould not be tithe* 
able •, yet that muft have been underftood of wood large 
enough to be applied to the purpofes of timber $ for in 

Hawes 
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Hawes v. Cornwal (0), wood which was ufually cut for 
firewood! though of 25 years growth or more, was held to 
be titheable : and ST ivyfien J. faid, that it was not t-ie leav- 
ing it a Jong time that made it timber. And in the late cafe 
of The King v. The Inhabitants cf Mirfield{b\, woods which 
were ufually felled for fale at 21 years growth were (till 
held rateable annually throughout that period as faleable 
underwood:. [£e Blanc J. In that cafe no qudlion arofe 
refpetting the age of the woods, which were ft jted in fact 
to be t tnderwoeds, and were of 10 year* growth.] A 
cuftom making the queftion of timber or no timber de- 
pend upon the dimenfions of the tree is in its nature 
more certain than a rule which has reference only to its 
age. 

Lord Ellenborough C. J. The queftion is, whe- 
ther certain woods were liable to be rated to the relief of 
the poor under the ftitute 43 Elizabeth? And that de- 
pends up in whether they ranged themfelves under the 
defeription of faleable underwoods in the ftatute ; for un- 
der that charatkr or denomination only were they liable 
tp be rated. And here a verdift has hern found by the 
jury, under the dire&ion of the learned Judge who tried 
the caufe, upon the evidence of witnefles on both Tides, 
concurring uniformly to the fame conciufion, that they 
were not faleable underwoods . That finding then, without 
adverting to any other iffues on the record, decided the 
a&ion, as to the rateability of the woods and the right of 
taking the diftrefs ; for if they were not faleable under- 
woods, whatever elfe they might be appears in my prefent 
judgment of the cafe to be immaterial. There are how- 
to x lav. 1 S 9 . and i fob. 50. (b) Ante, 219. 


ever 
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ever other iflues, as to whether the particular trees in 
queftion were timber trees \ which might be confidered 
as material iflues on the part of the plaintiff j for if they 
were of that defeription of trees which by the cuftom 
might become timber, it would be open to him to (hew 
that they were of that age which privileged them as tim- 
ber trees from being liable to be tythed or rated to the 
poor. And that might be confidered as a medium of 
proof that, being timber , they were not falcabie under* 
woods . Now the iflues, whether timber or not, did not 
properly embrace any fuch queftion9 as have been argued, 
whether there be any qualifications by the cuftom of the 
county of Bucks refpe&ing the fize or application of the 
trees to make them timber*, but the queftions properly 
were, whether the trees were of that quality and age as 
entitled them to be confidered under the denomination 
of timber , and therefore entitled to the protection belong- 
ing to timber, by law, namely, whether beech were by 
the cuftom of the county a timber tree, and whether 
thefe beech trees were of the growth of 20 years. But I 
am at a lofs to find a fcintilla of authority in any law 
book to warrant me in faying, that though oak and afh, 
which are timber trees every where by the general rule of 
the realm, become timber at 20 years growth, without 
any other qualification, and beech is recognized in our 
law books as a timber tree by the cuftom of the county of 
Bucks ; yet that there may be a certain other qualifica- 
tion, depending on the quantity of its folid contents, at- 
tached to beech, which does not belong to oak or afh. If 
the qualification of having 10 feet of folid contents may 
be attached upon beech to make it timber in the county 
of Buc Si I fee no reafon why it may not as well be at- 
tached there upon oak and afh, which are timber by the 
# genera* 
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general law of the realm. But our law books are quite 
filent upon the fubjeflt of any fuch qualification : nor is 
there any thing in the wording of thefe iflues to raife the 
queflion. And if fuch a diftin£tion were admitted, it 
would lead to great uncertainty and inconvenience. It 
might be different in different diftritts of the county of 
Bucks . In one the folid contents required to make the 
tree timber might be 10 feet 5 in another 9 ; in another 
8. In other counties where other tre^s are timber by 
cttftom we (hould have the fame or other diflinftions 
ftarting up ; not a word of which is to be found in any 
law book. It is laid down generally by Lord Cole, and 
fupported by adjudged cafes, that beech is timber by the 
cuftom of the county of Bucks . Then why (hould we 
not be bound to take notice of that cuflom fo declared and 
eftablifhed, as we take notice of the cuflom of gavelkind 
in Kent ? And when beech is declared to be timber by 
the cuflom, it mufl be taken to be timber according to 
the rules of the common law refpe<£ting timber. Still 
however the material queftion is, whether thefe were 
faleable underwoods? In fome counties, particularly in 
Kent 9 they are much in the habit of cutting down wood 
as underwood which would be moft valuable timber if it 
were fuffered to grow to the ftatuteable age, if I may fo 
call it, of 20 years : but it is treated as underwood : but 
all the, witnefies agreed that this was treated not at all like 
underwood. It is dated that w'here the woods are ma- 
naged as underwoods, all the fmall wood is cut down at 
dated periods, leaving ftandard trees at certain diflances: 
whereas here they cut down the larger and leave the 
fmaller wood : it was not therefore treated in any refpcfl: 
like underwood. Then as to the evidence of the qualifi- 
cation of the cuftem intended for, what does it amduot 

mi 
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to ? Otic witnefs only fays, that if the tree do not con- 
tain io feet of folid contents it is not timber but under - 
•wood: but his evidence cannot be put againft the other 
teftimony, and againft the (Hence of the law, which is 
eloquence on a fubjeft of this fort that has been fo much 
difcufled in the books. 

Grose J. The only queftion is, whether this be 
fdl table underwood in contradiftinQion to timbers and 
when we confider the evidence, and attend to what has 
been faid upon this fubjeft, it is impoflible to doubt for a 
moment what it was. The trees wfiich were felled were* 
beech trees of more than 20 years growth : beech is tim- 
ber by the cuftom of the county of Bucks ; and the law 
books recognize it as timber there by that cuftom : and 
the evidence proves that thefe woods were not managed 
or cut as faleable underwoods, nor bought or fold as 
fucli, but a3 timber. Then beech being timber by the 
cuftom of the county, and thefe beech woods being of 
more than 20 years growth, and not being managed or 
cut as underwoods, what doubt can there be but that in 
this cafe, as well as in the cafe of other general timber 
trees, they mud be confidered as timber and not as fale- 
able underwoods. Then if this be the clear fenfe and 
law upon the fubjeft, as it feems to be, it would be to no 
purpofe to fend this caufe again to trial, fince there mult 
be the fame verdift again upon the fame evidence. I 
have no doubt that by the cuftom it is timber 5 and being 
timber, it cannot |e faleable underwood, which U the 
material queftion upon thefe blues. 

Lb Blanc J. The queftion, with reference to the 
ftatute of RlbkAeth % is, whether the wood felled, and 
Wl. X. Hh 
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on which a diftrcfs has been levied in refpeft of a poor's rate 
thereon, be faleuble underwood? This is a quedion of fad \ 
and and confidering it as fuch, there can be no doubt \ be* 
eaufe all the witntffes agreed that this had none of the qua* 
lities of underwood ; that it was never managed or treated 
as fuch ; and fome of them faid they would not on any 
account call it fo : -confidering it therefore as an iffue of 
fa£t> there can be no doubt but that the determination 
of the jury was warranted by the evidence. But it is now 
faid that that iffue was in truth a conclufion of law re- 
taking from the inquiry whether or not the trees in quef* 

* tion were timber by the cuflom ; that if they were not 
timber, they mult neceffarily be faleable underwood. 
And to be tare the cafe as it was dated to the learned 
Judge Was coflfiderably perplexed, or rather it was pre- 
fented to his mind in a very different view from that in 
which it is now attempted to be placed, when at the out- 
fet of the eaufe it was admitted that by the cudom of the 
county beech is timber, and this without any modifica- 
tion. And though if that were incautioufly admitted* 
without the qualification meant to be infided on, it fliould 
not prejudice the defendant ; dill it led to the courfe 
which the eaufe took at the trial. For when it is under- 
Hood and agreed on both fides that by the cudom of the 
particular county, where there is a fcarcity of the common 
fpecies of timber wood, and where the foil favours the 
growth of another fpecies of wood, that other fpecies 
(hall be confidered as timber ; the only quedion according 
to the ufual courfe obferved in fuch aafe9 has been upon 
the nature of the wood in difpute, whether of that fpe« 
cies, and not upon the fize of it : and when once that fpe* 
cies has been confidered as timber, the quedion is whether 
it ihall not carry with it all the properties and confe- 

8 quencea 
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quences of timber by the general law*., and not be liable 
to be qualified by the particular opinions of individuals 
in different parts of the county, as to whether it were of 
a fize fufficient to be ufeful or not ufeful as timber. It 
feems therefore that the laft iflue was properly an ifiue 
of fa£b, and properly determined : and that even if it had 
gone to the jury upon the ground now contended for, 
whether the beech trees in queftion were timber or not 
according to the cuftom, the verdifl; mud upon the weight 
of evidence on that head have been the fame way in which 
the jury have found upon the ifiue whether it were fale- 
able underwood or not. For I agree with the learned 
Judge, that when once a particular wood has been deter- 
mined to be timber by the cuftom of a county, it is to be 
taken to be fo according to the rules of the common law 
in refpedt to timber in general ; and therefore the iflue 
whether timber or not by the cuftom of the county will 
only let in the inquiry as to the particular fpecies of 
woodiand will not let in thofe qualifications which were 
attempted to be introduced in this cafe. 

Rule difeharged* 

Bstlet J. was trying caufes at Guildhall. 
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JJfr, John Toovey and Kempster Hughes Knight^ 
an Infant, by Kempster Knight his Father 
and next Friend, againfi John Bassett, and 
George Bassett* John Charles Lowth 
and Ann his Wife, Robert Huntsman and 
Jeronomy his Wife, Aubery Bowles Hughes, 
Jane Toovey, Catherine Bassett, and 
James Roe and Harriett his Wife. 


Under a devife 
to the teftattix's 
daughter E. for 
life, remainder 
to her children 
and clitir heirs 
for ever ; but in 
cafe E. die with- 
out leaving any 
iifuc of her 
body, then to 
ceitain other 
grandchildren 
by other daugh- 
ter, equally to 
be divided be- 
tween them 
fliare and fhare 
alike as tenants 
in common i 
but in cafe of 
the death of 
cither of her 
grandchildren, 
under age and 
wit hour leaving 
any iJJ'ue , the 
ihare of him or 
her fo dying 
fhould be tor 
the benefit of 
the lumvorsof 
the reipe&ivc , 
family. Sec. 
Held that the 


'J'HE Matter of the Rblla fent the following cafe fot 
the opinion of this Court. 

Ann Michael ', widow, being feifed in fee of a freehold 
eftate called Perry Lands % at Shipley and Wejl GrittfieJ in 
Sujfe at, and being pofleffed of a lcafehold eftate at Mid - 
hurjl in the fame county for the remainder of a term of 
years unexpired, by her will dated the 13th of December 
17 86, and duly executed and atfefted, after dating 
44 that (lie thereby difpofes of her worldly eftate where- 
at with God had been pleafed to blcfs her as follows,” 
devifed thus : <f Firft, I give and devife all that my mef- 
44 fuage, lands, &c. called Perry Londs % in the parrfhea 
« of Shipley and Weji Grinftedy and alfo all that mcfiuage 
44 and garden in Midhurft , &c. unto my daughter Eliza - 
44 beth Michael , to hold all the faid feveral premifea unto' 
44 her for and during the term of her natural life 5 andj 
44 in cafe of her marriage, for and during the term of the 
“ natural life of her huiband 3 and from and after the 
44 dcceafe of the furvivor of them, my faid daughter 


giandihiidren 

took a fee in their refpeftiva (hares, by reafon of the devife OVer. to their dying under age, 
with an executory devife over if any of them died under 11 and without h aving ilfOv dt 
the time of their rejpefliw deaths j and thci efore tb«? JjmiUtion over was not too remote. ». 


« Elizabeth 
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u Elizabeth and her hufband, (in cafe (he marries,) I 
“ give arid devifie the fame premifes unto all and every 
€C the children on the body of my faid daughter Eliza- 
“ bath by her faid hufoand tube begotten, and unto their 
** heirs ; and if but one child, then unto fuch only child 
t* and to his or her heirs for even ’ But in cafe my faid 
•* daughter and her hulband die without leaving any 
<f iffue of her body, then I do hereby give and devife all 
ft the faid feveral premifes unto my grand-children John 
“ Toovey , (fon of my daughter Jane Toovey) John 9 
u George , and Ann liaffett, (children of my daughter 
4t Catherine , wife of the Rev. John Baffett) and the child 
€€ or children with which (he my faid daughter Catherine 
M is now pregnant, and unto Elizabeth Mary, Henrietta 9 
u Harriett , and Aubery Bowles, (daughters and fon of 
my daughter Mary Hughes) equally to be divided be- 
“ tween them all, (hare and (hare alike, as tenants in 
common. But in cafe of the death of either of my 
€i faid grand-children under age x and without leaving any 
#l lawful ffue 9 then it is my will, th$t the (hare or part of 
" him, her, or them, fo dying, (hall be for the benefit of 
u the furvivors of the refpettive family to which he, lhe f 
ff or they belong. And in cafe of the death of my grand- 
4< fon John Toovey , under age , and without leaving any 
€t lawful iffue , then it is my will that his (hare or part of 
« the faid feveral premifes (hall go and be divided amongft 
" all and every of my furviving grandchildren.” There 
was no refiduary devife of real eftate ; but the teflatrix 
devifed all her goods, chattels, and perfonal eftate to her 
daughter Elizabeth* The teftatrix died foon after making 
her will \ leaving her daughter Elizabeth then the wife of 
Richard Burley , her daughter the defendant Jane Toovey 
Widow* her daughter the defendant Catherine Bajftt 9 her 
H h 3 daughter 


4<?l 

1809. 

Toovny 

Bassett* 



CASES in HILARY TERM 


46% 

1809* daughter Mary Hughes* and another daughter Jeronowy 

ToovTt Newman, formerly Jeronomy Michael, fpinfter, (the two 

again/! laft of whom are fince dead,) her co-heireffes at law* 
Baiiitt# an j alfo leaving the plaintiff John Tocwy, the defendants 
John Bajfett , George Buffett, Atm the wife of John Charles 
Lowth , Elizabeth Mary , (fince deceafed) the wife of 
Kempftcr Knight , Henrietta Hughes , (fince deceafed,) 
Harriett the wife of James Roe, and Aubery Bowles 
Hughes, her eight grand-children ; and foon after the tef- 
tatrix’s death, her daughter Catherine Buffett (who at the 
time of the will made was pregnant) was delivered of a 
daughter, named Jerqnomy, who is now the wife of 
the defendant Robert Huntfman. Elizabeth Mary Knight, 
pne of the teftatrix’s grand-children, died fome time ago, 
•inteftate as to her real eftate, leaving the plaintiff Kempfter 
Hughes Knight , an infant, her eldeft fon and heir at law. 
Soon after the death of the tdlatrix, Richard Burley and 
Elizabeth his wife entered into poflfcffion of the devifed 
eftates, and continued in pofleflion till their rcfpc&ive 
deaths; and they die^ without leaving iffue. Henr'uit 4 
Hughes is lately dead, having firft attained her age of it 
years, and having hy her will devifed her (hare of the 
devifed eftates to the defendant Harriett Roe, The quef» 
tion for the opinion of the Court was, what eftate or in- 
terefts the plaintiff John Toovey , and the defendants John 
Baffett , George Baffett , Ann the wife of John Charles Lowth, 
Elizabeth Mary , deceafed, the late wife of Kempfter Knight , 
Henrietta Hughes , deceafed, Harriett the wife of James 
Roe, Jeronomy the wife of Robert Huntfman, and Aubery 
Bowles Hughes, the nine grand-children of the tetiatrix 
Ann Michael, took under her (aid will in the freehold 
and Jeafehold premifes \ 
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Gafelet for live of the grandchildren, (the plaintiff 
John Toovey, and the defendants John and George BaJJ*tt % 
Ann Lowth , and Jeronomy Huntjman ,) contended that 
they took, as tenants in common, a Yee in the freehold, 
and the abfolute intereft in the leafehold. The introduc- 
tory words {hew that the teftatrix did not mean to die 
inteftate as to any part of her eftate ; and there is no re* 
fiduary claufe. It is now unneccflary to confider what 
eftate the children of her daughter Elizabeth would have 
taken, if there had been any ; (either an eftate tail, or an 
executory dcvife with a remainder over;) that eftate 
being difpofed of in the event. The next limitation is to 
the feveral grandchildren by name u equally to be di- 
vided between them all, (hare and {hare alike, as tenants 
in common.” So far that would only have given them' 
eftates for lives : but the claufe which follows, directing 
that “ in cafe of the death of either of my faid grand- 
children under age % and without ijfue his or her {hare 
(hall be for the benefit of the furvivor of that branch of 
the family, & c. carries the fee:jj,ecaufe if only a life 
eftate had been intended to be given to each, it was im- 
material whether the devifee attained the age of 21 or 
not : and giving the ’(hare of each over in this manner, 
only in the event of the party dying under 21, (hews that 
the teftatrix intended each grandchild to take a fee if he 
or (he attained 21. If the (hare of each had only been 
given over upon the devifee ’s dying without ijfue % it 
might have been contended that he would only take an 
eftate tail : though where the devife over was to the heir 
at law, in Robhfin v. Grey (a) 9 that was held to give a 
fee to the antecedent takers. But even in this view the 
leafehold would pafs abfolutely. To (hew that a devife 


1809. 

Toovet 

again/} 

Basiitt, 


(a) 9 Ea / I , I, 

Hh 4 


over 



4^4 

i8og. 

Taovjiv 

•S"4> 

Baisitt# 


Reader argued to the fame effedl for K. // v Knight , 
a fon of one of the grand- daughters. 

Nolan argued to the fame effe£l for Harriett Roe , an- 
other of the grand-daughters : and added, that if they 
.were confidered to take only eftates for lives, the words, 
in cafe of the death of either, t€ without leaving any lawful 
ijfuef mud be rejected altogether \ and unlefs they take 
a fee, the words, in cafe of the death of either under 
mge” will be nugatory. 

Holroyd % contra, for the two defendants Jane Toovey 
and Oath . Bajfett , co-heirefles of the teftatrix, contended 
that the grandchildren took only eftates for lives, or at 
tnoft eftates tail in their original (hares, and that the 
devife over to the furvivors was too remote, as being 

M l.Buer.iM. (*) $ 400. (c) jTvmRep. 531. 

after 
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Over, upon the fir ft devifee’s dying under 2 1, would give a fee 
to fuch firft deyifee attaining that age, he referred to Frog - 
morion v. Holyday(a)\ and Doe v. Cundall {b) : and diftin- 
guifh/rd thefe from Dve d. Candler v. Smith (<r), where an 
eftate tail only was adjudged to the firft taker, becaufe 
fuch an eftate was exprefsly devifed to" her in the firft: 
inftance, and that conftru&ion beft effe&uated the gene- 
ral intent of the teftator. And there too the only quef- 
tion made was, whether the firft taker had an eftate for 
life only or in tail, and not whether (he took in tail or 
in fee. But here the eftate is given in the firft inftance 
to the grandchildren generally, and therefore there is no 
exprefs declaration of the teftatrix’s intention to .the 
contrary, to obftruft the legal effect of the fubfequent 
words. 
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after an indefinite failure of ifTue. Firft, they took only 1809; 

Kfe eftates. becaufe an heir can only be difinherited by " 11 - 

, Toothy 

escprefs words or neceffary implication ; and there are no 

fuch words ; and no fuch implication can arife from the B * a ’ tTr * 
devife over ; for all the cafes where a devife over after a 
dying within age has been held to carry a fee to the firft 
taker attaining at* are founded upon the di&um of the 
reporter at the end of the cafe of Purefoy v. Rogers (a). 

But there the devife over was to the heir at law of the 
devifor, and the reafoning on which it is founded only 
applies to fuch a devife over. And in Fowler v. Black • 
well K b) t where the devife over was to an elder fon, if 
the younger fiiould die before 21, it was held not to pafs 
a fee to the firft taker. [Lord Ellenborongh C. J. The 
devife over was not to the heir at law either in Frogmor t- 
ton v. Holyday (*•), or in Doe v. Cundall ( d ).] Admitted; 
but thtfe cafes may be diftinguiftied from the prefent; 
for in the firft, unlcfs a fee had been given to the firft 
taker, the teftatrix would not have difpofed of all her 
worldly eftate as (he profefled to„do. Whereas here a 
fee is exprefsly given to the children of Elizabeth , before 
the devife in queftion ; and it is only in a particular event 
that the eftate is given oven Here, therefore, the intro- 
ductory words are fatisfied without giving a fee by im- 
plication, which they were not in the other cafe. There 
too the limitation over was only upon a dying under 2 r, 
and not alfo upon a dying without ijfue . There was alfo 
a charge there upon the eftate ; which was obferved upon 
by the Court. [Lord Ellenborough . The charge was 
no burthen upon the devifee, but was to be paid out of 
the rents and profits.] The teftatrix alfo had given a 

( 4 ) 2 SsurtJ. jtt. i« (^) Com, 353* 

(0 3 Burn i6rf. * {d) 9 Haft, 400. 

fee 
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1809. fee to one of her fons in another eftate $ and it did not 

appear to> the Court that any diftin&ion was intended 

Too VET ' 

againtt by her as to the nature of the eftate devife d to the 
other fon, And in Doe v. Cundall the limitation was 
that if the party fhould die before 21, the furvivor 
ihould be heir to the property : which (hewed that the 
firft was to take an eftate of inheritance ; becaufe in 
the particular event of his Hying under 21 the teftator 
fubftituted an heir in the place of the heir who would 
otherwise have taken. If however it is to be implied 
from the devife over that the grandchildren were to take 
an eftate of inheritance, they will only uke an eftate 
tail and not a fee : for this is a devife over not only 
upon a dying before 2i, but alfo without ijfue ; which 
fliews that the teftatrix did not intend that the eftate 
(hould go over on a dying before 2 1 alone, but on & dying 
u under 21 and without iflue:” but if the grandchildren 
attained 21, (lie meant at all events that their iflue was 
to take ; which will only give them eftates tail. But 
if the grandchildren took a fee, the limitation over to the 
furvivors of the (hares of thofe who died under 21 and 
without leaving iflue will be too remote ; being an exe- 
cutory devife, and not a contingent remainder; and being 
after an indefinite failure of iflue. This differs it from the 
devife over in Doe d. Candler v. Smith (a) $ which was 
after a devife to one and the heirs of her body for ever as 
tenants in common. There, though the iflue could not 
take as tenants in common if the anceftor took as tenant 
in tail ; yet as the general intent could not otherwife be 
cffe&uated, the Court held that the anceftor took an 
eftate tail. The general rule of conftruftioa on the 


words. 


(a) 7 Term Ref, 5 JI. 
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words, dying without iflue, has been, with refpe£t toleafe- 
hold, to reitrain them to a dying without iiTue at the time of 
the death of the preceding taker ; but in the cafe of free- 
hold, they have been taken to mean an indefinite failure 
of iiTue, unlefs there have been other words to (hew an 
intent to confine the meaning of them (a). 


Lord Ellenborough C. J. The teftatrix could not 
have contemplated an indefinite failure of iiTue at any 
remote period, becaufe fhe only looked to a period 
while her grandchildren were under age. The con- 
text therefore {hews that the dcvife over, upon a dy- 
ing without leaving iiTue, mud be confined to the time 
of the death of the preceding taker. Then with re- 
fpe£t to the other queftion, it is enough to fay that 
there is ho fufficient diftinftton between this cafe and 
thofe of Frogworton v. Holyday , and Doe v. Cundall, to 
lead us to a different conclufion ; but we are bound 
by thefe authorities to fay that the grandchildren took 
a fee. If thofe cafes had been cited before the Mailer 
of the Rolls, he probably would not have fent this cafe 
for our opinion. 

Afterwards the following certificate was fent to his 
Honor : 

This cafe has been argued before us by counfel; we 
have confidered it, and are of opinion that the feid plain- 
tiff John Toovey, and the defendants John Bajfett , George 
Bajfett, Ann the wife of John Charles Loivtb , Elizabeth 
Mary, deceafed, the late wife of Kempfter Knight , Henri- 
etta Hughes , deceafed, Harriet , the wife of James Roe, 
Jeronomy, the wife of Robert Huntfman , and Aubery 

r 

(a) See the cafes on this fubje& collected in s note of Mr. Seijt. 
ffVJiem to Purtfoy v. Rogers, x Sound. 3*1. c. 


Bowles 
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fi envies Hughes % the nine grandchildren of the teftatrix, 
Ann Michael^ took under her faid will eftates in fee, as 
tenants in common in the faid freehold premifes, and an 
abfolute intereft as tenants in common in the faid leafe- 
hold premifes, with executory devifes over, if any of them 
died under 21, and without leaving lawful iflue at the 
time of their refpe&iva deaths. 

Ellenborouch. 

N. Grose. 

S. Le Blanc. 

J. BaYLXV. 


Tu'f<i*yt Moffat and Another avainjl The East India 

Jan, j.ft. „ 

Company. 


en- 


The claufes In 
the Eafl India 
CW ; v*- 

4 whtrtby ihe 
Comp • y a^rfe 
to allow reel. 
ptr montl. for 
provifions wh.le 
the (hip remains 
in India or China, 
to be computed 
from her deli- 
ver) of the Com* 
pany's dif- 

patches (if any) 
at the (hip's 
•* ffft eonpgned 
fart, until (he 
frtould be dif- 
patched f. om 
her fart in 

India or China to return to Europe," is to be underftood of her laft configned port $ and will not 
include the time which clapfed after her departure from Canton (which was her lad configncd 
port according to her failing inftrudions, j on Her return to Europe, from* which courfe (he 
was driven by ft refs of weather, and forced to pu^ into Bombay for repairs* before (he was 
again difpatched for Europe. But after the (hip was ready to Tail again from Bombay, the 
Company having detained her two months longer for convoy before they again difpatched 
her for Europe , they paid the 200/. a month for that period. 

The 14 A covenanted to be paid by the Company to the (hip owner in England for each 
paflenger ordered on board the (hip in India by the Company's agents, is payable notwith- 
standing the loft of -the (hip before her arrival in the Thames 


p covenant, the declaration frt nut a charter* 

tered into by tbs Company with the plaintiff'* as 
owners ot the fhip Ganges , ii\ the common form, dated 
London, 3d Ochter 1804, whereby the plaintiffs let to 
freight p// the faid (hip to the Company for a certain 
voyage in trade, and alfo in warfare, and on any other 
fervice whatsoever as the Company or any of their autho- 
rized agents, &c. fhould diredl in writing. And it was 
agreed that the (hip ftiduld proceed from the Downs to 
fuch ports and places in the Eajl Indies , &c. or elfewhere 
as the Company fliould dired. That the mailer fliould 
carry out the value of 500/. in foreign coins, &c. for the 
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fupply of the (hip’s extraordinary occafions in India % and 
in her outward voyage j and if (he (hould arrive at her 
firft conftgncd port in the Eaji Indies or China, then the 
Company’s agents (hould fupply to the matter by way of 
imprefs for buying neceffary provifions for the (hip 200/. 
for every calendar month, and fo in proportion for a lefs 
time, fo long as (he (hould remain in India or China % to 
be computed from the time of the delivery of the Com- 
pany’s difpatches at the (hip’s firflr con/igned port in India 
or China * and to continue until the /aid (hip Jhould he dif- 
patched from her last port in India or China to return to 
Europe. And it was alfo agreed that the Company or 
their agents (hould pay to the plaintiffs in England 14I. 
for each pajfenger ordered on board the faid (hip by any of 
the Company’s agents from any of their fettlements, &c. 
in th zEaJ Indies. The plaintiffs then averreri.that after the 
making the faid charter-party, viz. on 24^ of April 1805, 
the Company directed in writing {hat the (hip (hould pro- 
ceed from the Downs to Mpdrafs, Prince' of Wales's If and * 
pnd China> but did not put on board any difpatches to- their 
prefnient, &c. atMadraft, and thereby difeharged the mat- 
ter from delivering fuch difpatches. That the (hip ac* 
cordingly failed on her faid voyage, and on 25 th Aug. 1805 
arrived at Madrafi ; being her firft conftgned port in the Eafl 
Indies y &c. And then the plaintiffs affigned as breaches* 
1 ft, that though the (hip remained in India or China for 20 
calendar mouths computed from the time when the maf» 
ter. would have delivered the Company’s difpatches, if 
any, at Madrafs % until the fliip was afterwards on the 
25th of April 1807 difpatched from her laft port in India 
or China , according to the true intent and meaning of 
the charter-party, of which the Company had notice) yet 
the Company or their agents, &c, did not fupply the . 

matter* 
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1804. mailer with the faid 200/. -for every calendar montli^ 
' &c. while the (hip remained in India or China, but 

*i 4 nji r made default therein! &c. adljr, That after making the 
T |^uia ,T charter-party, viz. on 25th of February 1867, diverts 
Company. paflcngers were ordered on board the faid (hip by the 
Company’s agents from Bombay , one of their fettlements 
In the Eajl Indies , and were received and maintained on 
board : but neither the Company nor their agents paid to 
the plaintiffs the faid 14/. for either of the faid patten* 
gers, but refuted fo to do, & c. to the plaintiffs* damage 
of 500/. 

To this the defendants pleaded feveral pleas in bar $ 
amongft others, 3dly, that it was further covenanted by 
the charter-party that the (hip, having received in her 
lading, and the matter his difpatches, (houid depart from 
her laji lading port , and (dangers of the Teas e^pepted) 
(houid fail directly and return without any deviation, 
other than (houid be ordered by the Company, or their 
agents abroad, to London , and make a due difcharge into 
the Company’s warehoufes of her cargo. And that if the 
(hip (houid by writtep orders from the Company be de- 
tained at St. Helena or any other port to (lay for convoy, 
they (houid allow demurrage of 27/. is. 8 d. a day; but 
that they (houid not pay demurrage for the time the lhip 
(houid take in amending any defe&s, except for damage 
received in offenfive fervice againft the enemy, & c. But 
if (he were detained in the Company’s fervice beyond the 
nth of February 1807, and by reafon thereof (houid need 
repair, then the Compan* (houid pay demurrage at the 
rate aforefaid for every day (he (houid be under repair not 
exceeding 30 days, &c. And it was further covenanted 
that if the (hip Jbould not arrive in fafetyin the Thames, and 
then make a right delivery of her whole cargo, the Company 

(houid 
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ihould not be liable to pay any tf the fume before agreed 
for freight and demurrage except as therein befojre men- 
tioned j nor fubje£t to any demands of the owners or 
mailer on account of the faid (hip’s earnings in freight 
voyages for the Company, or on account of any ether em» 
ploymtnt : but if die arrived fafely and made fuch deli- 
very, then all the freight and demurrage (hould be paid 
in the manner and at the times therein fet forth. And 
then the plea Hated that the ihip remained in India and 
China for 7 months, computed from the time when the 
mailer would have delivered the Company’s difpatches at 
Madrafs % until (he was afterwards difpatehed to return 
to Europe , to wit, at Canton t the fame being the lajt lading 
port of the (hip according to the true intent and meaning 
of the charter-party. That the (hip afterwards failed to' 
return to Europe purfuant to the covenants in the charter- 
party, and while on fuch voyage, Without the orders of 
the Company or their agents, &c. returned to Bombay , a 
port in India, and without any fuch orders continued 
there for 5 months. And that afterwards on the 25th of 
November 1806, the governor and council of Bombay de- 
tained the Ihip there for 2 months till convoy for Europe 
was ready to fail, and then difpatehed her to return to 
Europe . And then the Company averred, that all the 
time in this plea mentioned, except from the time of the 
Jbip's being jirjt difpatehed to return to Europe until Jht 
was fo detained at Bombay, they monthly fupplied the 
mailer of the (hip at the rate of 200/. for etery calendar 
month, &c. by way of imprefs for buying provifions for 
the (hip, according to their covenant, &c. 

To this plea the plaintiff* replied, that^fter the arrival 
of the (hip in the Baft Indies , and after (he was laden by 
the Company, (he wat difpatehed to return to Europe , and 

that 
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that afterwards while (he was failing On her voyage ift 
that plea mentioned and before the completion' thereof, 
(he was greatly damaged by the perils- of the fe« t and fo t 
the neceffsry prefemtion of the (hip and cargo the rriaftef 
was obliged to put into Bombay, and to remain there for 
the repair of the (hip for ten months, then n£xt Cnfuing* 
and until the (hip was detained by the gbverftior and 
council of Bombay, as in the plea mentioned, and then 
was by them difpatched tO return to Europe from Bombay^ 
being the lajl port in India or China from whence the 
(hip was difpatched ; which is the fame time between the 
faid (hip's being firfl difpatched for Europe until (he was 
detained at Bombay aforefaid in that plea mentioned! &o> 
To this there was a general demurrer. 

The defendants further pleaded! jthly, that it was alfo 
covenanted by the charter-party as in the 3d plea men- 
tioned 5 and that the (hip, after being difpatched from 
her lajl port in India or China , as in the declaration men- 
tioned, to witj from Bombay , and before her arrival in 
the Thames, to wit, on the ill of March 1807, was 
loft by the perils of the fea; and that though divers 
goods of great value Vere la4en on board the (hip at Can - 
ton in China , yet (he has not made a right delivery thereof 
according to the charter-party, &c< There were feveral 
other pleas fimilar in fubllance $ to all of which the plain* 
tiffs demurred generally. 


W. Adam y for the plaintiffs, dated the firft queftion on 
the demurrer to the replication to the 3d plea, to be, 
whether the Company were bound to advance the 200/, 
per month to the mafter of the (hip in India for the time 
which elapfed from the (hip’s being difpatched ixoraCanton 
to her detention by the governor and council of Bombay s 
S 
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in other words, whether the computation of th£ time for 
which the 200 A per month is to be paid, which is ex- 
prefled to be front the (hip's {* firft conftgned port in India 
or China , until (lie (hould be difpatched from her laft port 
in India or China to return to Europe mud be under- 
flood of her laji conftgned port" from which (he is dif- 
.patched to return to Europe ; or (imply, of her " laji 
port” at which (he (hall have lawfully touched in India or 
China before her a£tual return to Europe . He contended 
for the latter, as being the plain meaning of the words 
ufed, to which the Court were bound to give efFeft, unlefs 
it manifeftly appeared to be the intent of the coatradting 
parties to ufe thofe gen^raf words in a more limited fenfe; 
the contrary of which, he argued, was to be colledted 
from the change of expreflion in the fame fentcnce ; and 
alfo from the reafon of the refervation, which applied as 
well to a detention for neceffary repairs in any of the 
Company's ports in lndia y into which the (hip was driven 
by flrefs of weather, as in a configned port. 2dly, Upon 
the demurrer to the 5th plea, he argued that the plain- 
tiffs were at all events entitled to recover for the 14/. a 
head for the paffn^ers ordered on aboard in India t al- 
though the (hip was loft before her arrival in the Thames . 
This allowance was not to be paid in the nature of 
freight; for the Company had before hired the whole 
(hip to freight ; but for the extra expeuce incurred by the 
Captain in laying in provifions and other neceffiries for 
the ufe of the paflengers ; which expence was incurred 
in the firft inftance, and did not depend upon the fubfe- 
quent fafe arrival or lofs of the velTel in the cqurfe of the 
voyage. It would be the fame thing though the paflen- 
gers had died in the courfe of the voyage. 
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Bo/anquet contra, obftrvcd on the lad point; (the CoUff 
having intimated that they had no doubt on the firft ;) 
that the 14/ for each pafiengtr was covenanted to be paid 
by the Company in England; by which it fremed that 
the arrival of the (hip with her paflengere in England was- 
a condition precedent to the payment of the money; 
following the general nature of freight, to which fuch a 
covenant appertained- And it is exprtfsly ftipulated that 
if the (hip (hould not arrive in fafety in the Thames % &c. 
the Company (hall not be liable to pay any of the fums 
fpecificd for freight and demurrage, nor be fubjed to any 
demands of the owners or mailer on account of any other 
mpkymttU. Now this was an employment of the (hip ; and 
it cannot m<*ke any difference whether the (hip be em- 
ployed in the Company’s fervice in carrying p.\ffengers or 
goods: if there be more paffengers there mud be fewer 
goods : and this is only an extra allowance of freight, which 
muft be governed by the general rule refpeding freight. 
It is not faid that the 14/. is to be paid for providing 
maintenance for the paflengers. [. Le Blanc J. a(ked, if 
the owners did not vidual the (hip : which was anfwered 
in the affirmative.] 

Lord Ellenborough C . }. As to the firft point ; the 
payment of the 200/. per month is limited to ceafe at the 
time when the fhip (hall be di/patched from her lajl port to 
return to Europe ; and Canton , which was her lajl conftgnei 
port, was properly her laft port for the purpofe of being 
difpatched to return to Europe , within the meaning of the 
contrad. But as to the demand for the 14/. for each 
pafienger ordered on board, the plaintiffs are entitled to 
recover. An extra expence is incurred by the owners in 
laying in a (lock for the neccffary fubfiftence of the per- , 

font 
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fons ordered on board by the Company’s agents: and to 
reimburfe this charge the payment is to be made at home. 
And I do not think that this demand is repelled by the 
ftipulation referred to in the charter- party , that if the (hip 
fliall not arrive in fafety in the Thames, See . the Company 
(hall not be liable for the freight and demurrage agreed 
on, or for any demands on account of the (hip’s earnings 
in freight voyages for the Company; or on account of any 
other employment : for condruing the latter words accord- 
ing to the context, it means the employment of the (hip in 
any other voyage or adventure : and we know that the 
Company referve to themfelves the power of employing 
their chartered (hips on other accounts than trading voy- 
ages, as in warfare. The putting thefe paflengers on 
board does not alter the employment of the fhip as to her 
dedination : they mud go wherever the (hip would other- 
wife be ordered to proceed, if they were not on board. 
This claim therefore is not repelled by the lofs of the (hip 
before her arrival. 
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Grose J. declared himfelf of the fame opinion. 

Le Blanc J. As to the firft point *, the lajl port” 
of the (hip mult be underdood to refer to her lad port in 
the courfe of the voyage directed under the charter-party ; 
which was to Madrafs , Prince of Wales's If and, and 
Chinas and Canton was her lad port in China, from 
whence (he was difpatched on her return to Europe . 
As to the fecond point ; the 14/. is to be paid in England 
for each pafienger ordered on board the (hip ; not for each 
paflenger who (hould be brought to England : and it was 
meant to be a compenfation for providing diet and ac- 
commodation for the paflengers, which expence would 
\\% at 
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at all events be incurred Aether the (hip arrived or were 
loft. 

Bayley J. The quantity of provifions muft be pro* 
vided in the firft inftance in proportion to the number 
of paffengers put on board by the orders of the Company’s 
agents. The owners therefore ought not in juftice to 
iuftain the lofs. 

Judgment for the Plaintiffs on 
the demurrers to the i/h and 
fubfequent like pleas; and for 
the Defendants on the reft. 


Tutfjjy, Hill cigainjl Smith. 

Jun* 31ft. 


Where the cor- 
poration of lVof 
ttfier had for 
above 40 years 
received to>l ' 
upon orn fold 
in their market 
by fample, and 
afterwards 
brought with- 
in the city to be 
delivered to the 
buyer; and 
for about 60 
' years back, as 
far as living me- 
mory went, 
when corfl 


fj^RESPASS for taking wheat and other grain of the 
plaintiff, at Droitiuicb in the county of IVorccfkr , 
and converting the fame to the defendant’s ufe. To 
which the defendant, in addition to the general iffue, 
pleaded fr/eral fpecial juftifications. 1. As to taking 30 
pints of wheat, part, &c.; that the city of Worcejler is an 
ancient borough or city, and the citizens or burgeffes 
have immemorially been a body corporate by different 
names till the charter of the 19 Joe. I. incorporating 
them by the name of the mayor, aldermen! and citizens 


pitched in the 0 f jfr orce fl er • and that the faid citizens or burgeffes. from 

market place on J # ° 

one market day time immemorial until that charter, and the mayor, 
Was not th«n 4 

fold, it was aldermen, and citizens fince, have had and held and 
•ifually put in 

itore in the city, and <*n1y one bag brought into the ntxt market by way of fample, and when 
fold inhhat manner toll ufed to be taken on the whole; this was held fuflicient evidence to 
be left to the jury of a prescriptive claim to take toll on corn fold in the market by fample, 
and afterwards brought into the uty to he delivered to the buyer ; though the witneflet 
fpokc according to their recollection and belie f of the commencement of felling by fample in 
the market in the manner now praftifed between 40 and 5c years Ago. 


been 
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been ufed and accuflomed, and of right ought, to have 1809. 
and hold a market in the faid Borough or city, in a cer- — — 

tairr place there, now called the Corn -market, on again# 

every Saturday , (except when Chrtjlwas-day happen# S * l7¥ ' 

on a Saturday) for the buying and felling of wheat and 
other grain there; and during all the time aforefaid have, 
at their own colls and charges, repaired the highways and 
pavements of the faid corn market) and other highways and 
Jlreets in tKe faid borough or city, for the more convenient 
bringing of grain into the faid borough or city to be fold there ; 
and byreafon of the premifes have immemorially taken, &c. 
for their own ufe a certain reafonable toll, viz. one pint 
of wheat, corn meafure, for every 3 bufbels of wheat, 
reckoning the fame according to the quantity fold and 
delivered as fuch in the faid city or borough, fold in the 
faid market by fample , and afterwards brought into the 
faid borough or city to be delivered to the buyer, to be 
paid by the feller of fuch wheat, except where the feller 
of fuch wheat h*s been a freeman of the faid city or 
borough, and except wheat of any perfon otherwife 
exempt by law from the payment of the faid toll, and 
except wheat that had before paid toll in any market or 
fair in the faid borough or city : and in cafe of non- 
payment of fuch toll after reafonable requeft, &c. the 
corporation have immemorially t-iken a reafonable diftrefo 
for the fame, &c. The plea then aveired that the plain- 
tiff on a certain miffeet day fold to one T. Hull 31 bags 
a$ for 3 bufhtls of wheat in each bag, by fample, to be 
delivered in the faid city, which faid wheat, of which 
the faid 30 pints were parcel, &c. was afterwards brought 
to be delivered to T • Hull in the faid corn-market in the 
faid city, & c. (negativing its coming within any of the 
exemptions.) That the defendant, as fervantof the cor- 
s I i 3 poration, 
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poration, requeued the plaintiff, then and there having 
the pofleffion of the faid wheat, to pay toll for the fame, 
being in the faid market place, and within the faid city ; 
and on his refufal, took the faid 30 pints. See. for and in 
the name of a diftrefs for the faid toll. The 2d fpecial 
plea introduced another exemption from the payment of 
the toll, viz. where the wheat was drawn into the city 
in the cart or carriage of any freemen, &c. ; and ftated 
that on payment of fuch toll on requeft, the corporation 
had immemorially taken the fame out of the wheat fo 
fold by fample in the faid market, and afterwards brought 
to be delivered to the buyer in the faid borough or city, 
and to detain the fame for the faid toll. The 3d fpecial 
plea dated that the city of Worcefer was immemorially 
lying within and parcel of the manor of IVorce/ier , of 
which manor the corporation, &c. have been immemo- 
rially feifed, and in refpeft of fuch manor have immemo- 
rially taken and received the toll for and in cottf deration of 
the liberty of comings going, and pafling with corn and 
grain into the faid borough or city, fo being parcel of the 
faid manor ; and in cafe of non-payment have immemo- 
rially taken a reafonable didrefs, &c. The 4th plea dated 
that the corporation have immemorially repaired the horfi 
and carriage road in a certain dreet in the faid city of 
Worcejler , called the corn- market, amongst others s and by 
reafon of the premifes have immemorially taken and re- 
ceived the faid reafonable toll, viz. one pint for every 
3 bufhels of coni or grain by any perfon brought into the 
faid borough or city over and along the faid horfe and 
carriage road, in the faid dreet called the corn -market, 
to be delivered to any buyer thereof ; except as before, 
&c. ; with the fame power of didrefs and detention in 
cafe of nonpayment; and then averred that the plaintiff 

*4 bad 
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had brought into the f»id city 93 bulhels of wheat over 
and Jong the faid horfe and carriage road to be delivered 
in the 4 . id <;cy, &c. Wherefore, &c. .The replication 
to the firft fpecial plea traverfed the liability of the cor- 
poration to repair the highways and pavements of the 
corn- market, and other highways and Greets in the bo- 
rough or city, as Gated in that plea, and that by reafon 
thereof they have been entitled to take the toll therein 
claimed : and the like traverfe was taken on the fecond 
pl'-a in refpedl of the claim of toll there Gated. The 
replication to the 3d plea traverfed the right of toll therein 
claimed in refped: of the feifin of the manor of Jf r . in con- 
fidcration of the liberty of going with corn into the faid 
borough or city, as claimed in that plea* And the replica* 
tion to the 4th plea traverfed the liability of the corpora- 
tion to repair the horfe and carriage road in the Greet 
called the Corn-marktt, among others, and their right 
in refped thereof to the toll claimed. On all thefe tra- 
verfes iflues were taken. 

At the trial of the caufe before Le Blanc J. at Worcejlcr , 
it appeared that the corporation had immemorially re- 
paired the pavements of the corn-market and fome of the 
ftreets in the city, but not all of them : and no queGion 
was made but that they were immemorially entitled to 
and had always received the toll claimed in refpeft to all 
corn brought in bulk into the corn-market and fold there. 
And they had alfo received toll of all corn fold in the 
market by fample, and afterwards brought into the city 
to be delivered lince the pra&ice of felling by fample had 
prevailed. And the only queGion was, whether they had 
a preferiptive claim to the toll for corn fold by fample in 
the market, and afterwards delivered within the city ; in 
which manner the corn, for the toll of which thediGrefs 
I i 4 in 
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in queftion had been taken, had been fold and delivered; 
the fample having been exhibited in the market by the 
plaintiff, the feller, in a fmali bag, at the time of the fale, 
before any part of the commodity in bulk had been 
brought into the city, but which was afterwards delivered 
in the market-place within the city. Of the pretife time 
when this mode of felling by fample in fmali bags origi- 
nated no certain evidence was given, but probably about 
40 years ago, as it appeared upon the whole of the 
evidence. The gerferal evidence as to the mode of felling 
corn in this market went- back to about 60 years ago, at 
which time fome of the witnefles firft recollcfted attend- 
ing the weekly markets. The corn was then brought in 
bulk on horfeback and in carriages, for the mod part in 
bags, and was pitched in the market-place. Sometimes 
a fingle bag was fo pitched, and the reft were left at hand 
in the waggon in which they had been brought there. But 
as far back as living memory went, if the corn fo depo- 
flted in bulk, or part pitched and the reft left in the wag- 
gon on one market day, was not then fold, inftead of 
being taken home again by the owner, it was commonly 
depofited in fome warehoufe or inn within the city till 
the next market day, when a Tingle bag of it would be 
brought and pitched in the market-place to ferve as a 
fample of the quality of the reft of it; and when fold in 
that manner toll was paid for the whole quantity fold, the 
fame as if the whole had been then pitched in the market. 
One old witnefs fpoke of Tales by fample in the market 
(i. e. Tales by fample in fmali bags without any previous 
pitching of the bulk in the market-place) having began 
according to his retolle&ion about the years 1764 or 
17 66, and that Toon after they became very general. It 
was objected, on the part of the plaintiff) that this evi- 
dence 



4 


in the Forty- ninth Year op GEORGE III. 

deuce (the fubftance of which, jpnly is here given) did not 
prove, but negatived, the prescriptive claim of the corpo- 
ration for toll upon a fale by fample, fuch as had been 
made in the prefent cafe. But Le Blanc J, told the jury 
that the exercife of the right of taking toll for corn fold 
by fample for fo many years back was evidence of the 
grant of fuch a toll to the corporation before time of 
memory : and that though the practice of felling corn by 
fample in fmall bags, without any previous pitching of 
the bulk of the commodity in the market-place, appeared 
to hav grown up in modem times ; yet as it appeared that 
as tar buk as between 1740 and 1750, to which the 
evidence went, corn which had been pitched in the mar- 
ket-place on one market day, and not then fold, had paid 
toll Ui'Mi the fale of it on a future day, when the bulk of 
it had been removed and lodged eJfewhtre in the city, 
ami only « fm. II pair, as one bag, brought into the mar- 
ket, which was exhibited as a fample of the reft; he 
thought this was evidence for the jury to decide upon, 
whether the prescriptive grant of toll to the corporation 
did not include fale by fynple as laid in the defendant's 
firft fpecial plea *, and the jury accordingly found a vcrdidl 
for the defendant on the firft fpecial iflue. 

In lad Michaelmas term Williams Serj 1 . moved for a 
new trial, upon the alleged ground of the ftiifdireflion of 
die learned Judge, in having left it to the jury upon the 
fa£ls in eyidence to prefume a preferiptive grant of toll to 
th.e corporation qpon all corn fold by fample, as well as 
in bulk, when the pra&ice of felling by fample at all, in 
the feufe in which fales by fample are now underftood* 
was proved to have, originated within living memory. 
And the Court granted a rule jto (hew caufe, in order to 

have 
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Kill. 

Smith. 


hare the queftidn, which yas of extenfive confcqucnce, 
more fully difcuflcd. And in this term 

The Attorney-General , Dauncey , Wigley % and Puller 9 
(hewed caufe again ft the rule. A right which has been 
exercifed for between 40 and 50 years pad may be pre- 
fumed to have been exercifcd immemorially, and confe- 
quently may be prefumed to have been originally granted, 
where a good confideration may be (hewn for fuch a 
grant. It was proved that as far back as 17^4 toll had 
been taken on corn fold in the market by fample in the 
prefent manner : and though the witnefles remembered 
no inftances of fuch fales by fample prior to that period, 
which nearly reached the extent of living memory, it did 
not follow that no corn was fold in that manner before 5 
but the jury might well prefume that the practice which 
rapidly grew up from about that period was warranted by 
more ancient precedents, though not fo general as after- 
wards prevailed •, and the knowledge of fuch more ancient 
precedents at that period might have been the reafoq why 
the praftice which then began to prevail more generally 
was fubmitted to for fo long a time afterwards. And the 
acknowledged pra&ice of felling large quantities of corn 
by famples of fingle bags alone brought into the market at 
the time of fale, which lud prevailed as far back as living 
memory went, is a ftrong confirmation of the preemp- 
tion made by the jury of a preferiptive grant of toll on all 
corn fold in the market by fample generally, where the 
bulk of it is afterwards delivered within the city. It can- 
not make any difference in principle whether the fale of 
the bulk be made by a larger or fmaller bag brought into 
the market at the time. Then if this were evidence of 
fuch a prescriptive grant to the corporation, their provid- 
ing 
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ing the public with a market-place upoh their own foil, 
and the obligation on them to pave and keep in repair that 
and other llreets of the city, over which the corn might 
pafe in its paflage, would be a fufficient confidefatipn to 
fuftain fuch a grant. [Lord Ellenborough fuggeftcd a dif- 
ficulty, that this was not claimed ftri&ly as a market toll, 
but in refped of the ufe of thofe ftreets which the corpo- 
ration keep in repair, and one of which is ufed as a mar- 
ket-place, and others for the more convenient bringing of 
grain into the market. And the delivery of the bulk 
might be in a ftreet within the city which the corporation * 
did not repair ; fo that the feller might only come in con- 
tact with the confideration for the toll by bringing his 
fample into the market place.] It is not neceflary that 
they fliould repair all the ftreets of the city ; but it mult 
at this day be prefumed that they repair all which the 
king at the time of the grant thought it material to re- 
quire them to do. They referred to The Mayor of Carlijle 
v. Wiljon (a) as a ftronger cafe of preemption in favour of 
a toll. 


Hitt 

Sahtji# 


Williams Serj 1 ., Jervis y Abbott , Lordy and C. F. Willi - 
sms, contra. A preferiptive toll on corn fold by fample 
is claimed by the corporation as lords of the market, and 
in refpefl of the repair of certain ftreets for the more con- 
venient bringing of the corn to the market. And though 
general evidence of ufage for 50 or 60 years, or even for a 
lefs period, be evidence, if uncontradided, of a preferiptive 
grant ; yet here the evidence negatived that prefumption ; 
for the beginning of the pra&ice of felling by fample in 
the ftrift fenfe of the term, without fubmitting the bulk 
to infpe&ion in the market, was remembered by fome of 


M 5 *• 
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7809* the witnefles 5 and it was proved that 60 years ago, be- 

‘ fore that pra£lice began, the corn was always brought in 

tgainji . bulk to the market and pitched there. It is true that 
Smith. w j iell corn f 0 pitched was not fold on one market day, it 
was ufed to be put in (lore within the city, and on the 
next market day only one bag would be brought into the 
market as a fample of the red ; and no toll was taken on 
the fird day, becaufe by the general rule of law the toll 
is only payable on the fale (a): but that does not edablifh 
the right of toll to the extent now claimed ; for in thofe 
indances the bulk of the commodity had been once fub- 
mitted to the infpe&ion and correQion of the market $ 
all the public benefit was received on the one hand, and 
on the other the full ufe of the market and dreets kept 
in repair. Whereas here no part of the commodity has 
ever been pitched in the market, nor any part of it within 
its limits, except the fmall fample carried in the hand of 
the feller : the parties therefore have not had the benefit 
of the whole confideration for the toll. And thedidinc- 
tion between the two cafes is fubdantial, and not merely 
nominal, as if it had reded upon the greater or lefs lize 
of the bag which was exhibited as a fample. The evi- 
dence therefore did not warrant the finding of the fird 
fpecial iflue for the defendant. But, adly, the king 
cannot grant a toll on corn fold by fample in the market. 
Toll is not of common right, nor incident to a market, 
nor can the king grant it after a market has been once 
eftablifhed, without a valuable confideration ( b ). The 
nature of this confideration does not extend to. toll 04 
fales by fample, without ever oringing the bulk within 
the market * and utile fs the parties have the benefit of 

(*) % Inf. St I. 

(6) lb. ii 0. Biddy v. IVbt<lbwJ< % Cro . Eliz. 558. 591. and After, 474. 

the 
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the confideration, the toll is not demandable of them (a). 1^09. 

In the Tewtejbury cafe (£), Lord Ellenborough % in deliver- ' 
ing the judgment of the Court, obferves upon the effcn- agdinfi 
tial difference between toll for corn brought in bulk into 
the market and fold, and fuch as is only fold there by 
fample *, that in the latter cafe the corre&ion of the mar- 
ket at the time and place of fale is wholly loll to the 
buyer in point of benefit : he has no benefit from the 
previous view of the entire bulk expofed in the market- 
place ; nor the advantage in redu&ion of price, which 
frequently refults to the buyer from the feller's dread of 
being obliged to carry back his commodity in bulk un- 
fold. It was on this ground probably that Powel J. faid, 
in Kerby v. Wichelow (r), that the king cannot grant toll 
on goods not brought into the market ; which opinion t9 
recognized by Lord C. B. Corny ns (d). And it was coti- 
fidered by Lord Kenyon , in Mofely v. Pear/on (*), that the 
grant of toll for all goods fold in a market, ex vi termini 
imported that the goods fold were brought into the mar- 
ket and ready to be delivered to the purchafer ; and that 
if they were fold there by j ample , no toll would be de- 
mandable, but the remedy, if any, was by aftion on the 
cafe for felling there by fample, in fraud of the lord of the 
market : and fuch was the opinion of the Court in Blakey 
v. Dinfdale (/)• 

On the queflion whether a grant of toll on corn fold 
by fample, where the bulk was never brought into the 
market, were good or not, Lord ElUnborough C. J. and 

(0) Hajpurt v. JViiU, i Ver.tr. 71. and I Mod. 47. and Prideaux v. 
fVarne t 2 Lev. 96 . 

{&) 6 Eaft, 461 . (*) 2 Liit w. 1502 . 

(d) 5 Cow. Dig. 519. Toll, E. (e) 4 Term Rif. 107. 

(/) Cw/, 662. 

10 the 
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l8oj>< the reft of the Court declined giving any opinion at pfe» 
fent; his lordlhip faying (hat the queftion was on the 

Hill 

sgmnf reconi, and might be difcuffed in another (hape. And 
at prcfent they were only to confider whether the evi- 
dence had been properly received at the trial. Another 
objection was alfo infilled upon by the plaintiff's counfel, 
that the alleged confideration for the toll in the firft fpc- 
cial plea was the repair of the corn* market and ether 
highways and llreets in the city, for the more convenient 
bringing of the grain into the city to be fold there; but 
the claim of toll in this initance was for a fale, by fample, 
of corn afterwards brought into the city , (generally) to be 
delivered to the buyer ; which might refer to any part of 
the city, and might therefore include a delivery in a part ‘ 
of the city which the corporation were not bound to 
repair; and therefore the prefeription was ill laid, ac- 
cording to the cafe of Trueman v. Walgham (a). But the 
Court faid that this objedlioti alfo was upon the record. 

Lord Ellenborough C. J. Without fuggefting any 
opinion upon the queftions which appear upon the re- 
cord, 1 (hall confine myfelf to the only queftion for our 
confideration upon the prefent rule, whether the evidence 
received at the trial were competent to be fubmitted to 
the jury in proof of the allegations contained in the firft 
fpecial plea. In that plea an immemorial right of toll is 
claimed by the corporation for corn fold in their market 
by fample, and afterwards brought into the city to be de- 
livered to the buyer. This claim is not made fpecifically 
as a claim of a market toll ; Lecaufe it is dated that they 
have immemorially repaired a certain place in the city 
called the corn market, and othejr highways and ftrecta 


( a ) % ; 196. 


in 
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In the city for the more convenient bringing of the grain 
to be fold there ; and that by reafon of the premifes they 
have immemorially taken the toll claimed by them. This 
may apply to a claim of toll thorough » and is not confined 
to a mere market toll. The only queftion now is 9 whe** 
ther upon this claim fo dated the jury might fairly prefume 
from the evidence laid before them that the corporation 
had a prefcriptive grant of fuch a toll. Sales by /ample 
mud be as old as commerce itfelf ; and in the cafe of 
bulky commodities like corn, the convenience of mankind 
mud at all times have required an exhibition of them by 
fample in fome manner or other ; but fales by Sample in 
a market, where the bulk of the commodity is never 
brought into the market at all, may be of modern intro- 
dudion. If the grant were of toll on all fales in the 
market generally, that might be taken to include fale9 
quovis modo, by fample or otherwife. But what is the 
evidence of fales by (ample on which toll has been taken? 
It appears that from about 1 764 the pradice of felling 
by fample in the manner now ufed grew to be very gene- 
ral ; but before that, and as long back as any witnefles 
could remember, there were occafional inftances of fales 
by Tingle bags in a fiibfequent market on which toll was 
taken, where the bulk of the commodity had been brought 
into the market on a prior day, and remaining there un- 
fold had been removed into other parts of the city. Now 
though that would not prove the taking of toll on fales by 
fample of things afterwards brought into the city \ yet 
dill it would be evidence of fales by j ample . The fad of 
fuch fales was notorious : but whether in every indance 
of that kind, the bulk of the commodity had adually be- 
fore been pitched in* the market on a prior market day 
might not be fo, certain, though the witnefles might be- 
lieve 
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1809* lieve that it had : but for above forty years back, it ?6 

H ^ agreed that fuch fairs had tak-n place without ahy exhi- 

againft bition of the commodity in bulk in the market, on which 
toll had been taken. Then taking the whole of this evi- 
dence together, can we fay that it was not competent 
evidence to be left to the jury, (for that is the only quef- 
tion now,) to prefame that the pradlice of taking toll on 
fuch fales had prevailed immemorially. And the jury 
having found in favour of the prtfcription as laid in the 
plea, I fee no ground for difturbing the verdi< 3 . What 
the effe£l of fuch finding may be, as to the quellions 
which arife upon the record, 1 give no opinion. 

Le Blanc J. I thought at the trial that the evidence 
was fufficient to go to the jury upon the prefcription, and 
my opinion (till remains the fame. 

Bayley J. This was proper evidence to be left to the 
jury. The plaintiff had iii truth all the benefit of the 
market and of the repair gf the flxeets fuftaincd by the 
corporation. The praftice, as it now prevails, is admitted 
to have exifted for above 40 years; and therefore the 
queftion does not left now on the fame ground that it 
did in the year 1764: for after an a'cquiefcence for fo 
many years by thofe perfons who were interefted in re- 
filling the claim if it had been confidered to be unfounded 
at the time, the jury might with more reafon prefume 
that there did exift a like ufage before that time, though 
not known to the particular witneffes who were exa- 
mined. Former inftances of this fort might have been 
remembered and known to the jury, that after perfons 
had brought part of their corn into the market and folcl 
it there, they had contracted there to fell a larger quan- 
tity 
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tity of the fame kind, and for which, upon its being after* 
wards driven through the ftreets and delivered in the city, 
toll may have been claimed. This would properly be a 
file by ftmple, and if the claim of toll on the whole 
quantity had been fubmitted to, that would have war- 
ranted them in finding the fadi of a preferiptive toll on 
fales by fample. 

Rule difeharged* 


The King againft The Inhabitants of Horwick. 

T WO juftices by an order removed William and Mary 
Walls % and their children, from the townfhip of 
Horwick to the townfhip of Heapy t in the county of Lan - 
caflers which, order was quafhed by the Seflions, on 
appeal, fubjedi to the opinion of this Court on thefe 
fadls. 

The pauper William Walls fome years ago was hired 
as a bleacher and crofter for a year, at the wages of I2J. 
a week, to ferve Meffirs. Ainfwortb and Booths whofe 
works are at Heapy . This was all that pafTed at the time 
of hiring. He continued in fuch fervice for the year; 
Tefiding in Heapy , but not in his matters’ houfe ; and was 
employed to do the general crofter’s buiinefs. In thefe 
works each bleacher is direfted by his matters to get Up a 
certain number of pieces within the week. The talk fet 
is calculated at the rate of fo many pieces a day for' fix 
days. The man ia not ftinted to hours ; if he fznifh his 
work in lefs than the time appointed, the red of the time 
is his own, to do as he pleafes: if he do more than the 
appointed work, he receive* for over work. Having 
Vo l. X. K k neglected 
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HlLt 

egmnjt 

Smith. 


tftJnefJayi 
Feb. ift. 


Under a con- 
tract of hiring 
as a bleacher 
and crofter fbr a 
year at 11*. 
a wc.k, the 
fervant con- 
tinuing to wjrfc 
under fuch a 
contract for a 
year gained a 
fettle men t in 
the pan/h where 
he refrded, al- 
though by the 
practice of the 
manufactory 
in which he 
was engaged, 
if Ik finilhcd 
his appointed 
week’s work, 
calculated afrfo 
many pieces a- 
day for fix days, 
in lefs time, he 
had the reft of 
tht wet k to do as 
he plcakd, and 
he alfo went 
where he chofe 
on Sundays , 
without alkinf 
leave : tor this 
is an expref* 
contract for a 
year, without 
«ny exprefs ex* 
ception. 
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' 1809. negle&ed his work in the week days, the pauper has oc- 

■ cafionally made up for his lofs of time by working on 

The King / b 

Sundays t but this was his own aft and deed. The pauper 
of on Sundays went where he pleafed, without alktng his 

Horwicx. maftcr^s leave. Meflrs. Ainfworth and Booth never en- 

gaged or employed their bleachers to work on Sundays : 
they had nothing to do with them on Sunday . In refpeft 
of their fervahts who were hired for other purpofes, they 
were occafionally put to work on Sundays , but when they 
were fo 9 they were allowed fomethitig for it. The Scflions 
were of opinion that under thefe circumllances, and from 
the nature of the trade, the pauper was not under fuch 
control of his matters, that he could be confidered to 
have gained a fettlement in Heapy under fuch hiring and 
fervice. 

Tateiy in fupport of the order of Seflions, contended 
that this was not a hiring for a year; Sundays being in 
effeft excepted out of the contraft ; which brought this 
within the former cafes of Rex v. Macclesfield (0), Rex v. 
Kingsutinford (£), and Rex v. North Nibley (/•) ; in which 
latter the hiring, being “ for five years, as a colt (hear- 
‘man, to work 12 hours each day,” was confidered as an 
implied exception of the other 12 hours in each day, and 
the whole of Sundays . And he endeavoured to dittin- 
guifh this from the cafes of The King v. St . Agnes (d) f and 
The King Vs Birmingham ( e ), where the abfence of th$ 
fervant. from his work on holidays and Sundays iq the one 
cafe, and on other, occafions in the other, wa9 protefted 
by the cuftom of the country. 


(*) Burr. S.C* 458. {b) 4 'term Rep. 1x9. (c) 5 Term Ref. li. 

(</) Burr. Si Ci 671# (*) CM 77. and JDwgl 333. 


Scarlett 
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Scarlett contra was flopped by the Court. j8oc>» 

Lord Ellenborough C. J. If the argument be pufhed agmlft* 
to the extreme 9 there is not any contrail of hiring in The | n ^ biea ^ 


which there is not fome implied exception* The law of HotwIC ** 

the land breaks in upon fuch contrails as, thefe on the 

Sundays; and the mafler in this cafe had as much right 

to the fervice of the pauper for the whole year as the law 

of the land will allow of. The diftindion however is 

clear between this and the cafes relied on. Here is an 

exprefs hiring for a year! and no exprefs exception in the 

contrail of any part of the year. But this is an attempt 

to introduce an implied exception from the pra&ice of 

the particular houfe of manufa&ure in which the fervant 

was engaged, though implied exceptions in the times 

of fervice by the cuftom of the country have been held 

not to break in upon general contrails of hiring for the 

year. 

Per Curiam , Order of Seflions quafhcd. 


The King againjl The Inhabitants of Oakley. Wedncjday, 


^JPON an appeal againft an order of juftices removing 
John King and Mary his wife from Brill to Oakley , 
both in the county of Bucks , the Se (lions confirmed the 
order, fubjeU to the opinion of this Court on thefe 
falls. 

Thomas Hawes about 38 years ago xnclofed a piece of 
wade land in the parifh of Brill, and built a cottage 
thereon, which he occupied till his death. By indenture, 
dated the 3d of November 1 795, he and his fan Thomas 
demifed the cottage to James Hawes for a term of 500 
K k 2 years, 


A guardian in 
focage, re fid log, 
on tlic waid’s 
eftate for 40 
days, gains a 
feitlement in 
the parifh $ and 
cannot be re- 
moved from the 
poflVfiion of it 
at any time* 
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years, by way of mortgage, for fecuring 20 /. and intereft# 
which yet remaps unfatisfied. Thomas, the fon, after- 
wards married the pauper Afary, and refided in the cot- 
tage with his father until June x8oi, when Thomas the 
father died inteftate ; leaving his faid fon his heir at law, 
who continued tore fide on the .eftate till November in the 
fame year, when he died inteftatq ; leaving the pauper 
Mary his widow and four infant daughters, three of 
whom, at the time of the removal, were under 14 years 
of age. The widow continued, with her daughters, to 
refide on the faid eftate for more than 40 days (as it was 
afterwards agreed) after the death of her hulband, before 
her elded daughter attained the age of 14 ; and in Oflobcr 
1806 the widow intermarried with the pauper John King, 
whofe legal fettlement was in the parifli of Oakley , and 
who» together with his faid wife and her children, refided 
on the faid eftate from the time of the faid marriage to 
the time of the removal. The eftate at the time of the 
removal was of a lefs annual value than 10/. It was ad- 
mitted by the counfel for the appellants, that Mary King 
had gained no fettlement by any right of dower in the 
faid eftate. The queftions intended to be fubmitted to 
the Court were, firft, whether John and Mary King , or 
either of them, gained a fettlement by their refpedtive 
refidence on the eftate as above Rated ? Secondly, Whe- 
ther Mary King communicated any fettlement gained by 
her refidence before her marriage to her hufband John 
King ? Thirdly, Whether both,, or either of them, were 
irremoveable at the time of the order of removal. 


The Attorney-General and BeJ} t in fupport of the order 
of Selfiont, argued on the firft point only 5 that the wi- 
dow did not gain a fettlement by refiding for 40 days on 

•a this 
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dils eftate as guardian in focage to her children, the heirs 
of her deceafed huiband. They admitted that it was not 
neceffary to the acquiring of a fettlement by 40 days re- 
(idence on an eftate, that the party fhould have a bene- 
ficial intereft in it at the time ; as in the cafe of Tie 
King v. Stone ( a ), where an executor who held in truft 
for the widow during her life gained a fettlement by fuch 
refidence. But they faid it was neceffary to confer a fet- 
tlement by refidence on a party’s own ellate that he 
fhould have either a legal or a beneficial intereft in it: 
and they denied that a guardian in focage had any legal 
intereft in the property of the ward or heir, or any tight 
to refide upon it fuojure, or other wife than as thefenrant 
or bailiff of the ward (i). A guardian in focage take* 
no intereft in the land, but is only to take the iffues and 
profits to the ufe of the heir, to whom he is to account 
at the age of 14 ( c ). Therefore he may be fworn for his 
ward (</). And though fucb a guardian may leafe the 
ward’s land in his own name, yet that is by virtue of the 
power or authority conferred on him by law. And they 
diftinguifhed between the cafe of a guardian in focage 
and tHat of an executor or adminiftrator, the latter of 
whom takes the whole legal intereft irt all real chattels, 
and may maintain trefpafs for iujuries to the land* and 
recover the profits, if withheld, in their own names, as the 
only owners whom the law recognizes; and, what is 
molt to the point, they may difpofe of all the intereft at 
Jaw, and make a good title to a bona fide purchafer; 
and in no cafe are they accountable at law to the bene» 
ficial owner for the profits of the eftate. But a guardian 

la) 6 term Rtf- *9S- (*) C* U t. *9. «. 

. . (;) u'.tt-t. (rf) Giti.Evid. loj. 
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infocage is accountable at law to his ward in an adion 
of account, and cannot make a tide to a purchafer. 

W \ E. Taunton> contra, was (topped by the Court, 


Lord Ellenborough C. J. There is no doubt in 
this cafe but that the mother, who was guardian 
in focage to her daughters, had a right to ele& 
whether (he would let the eftate or occupy it for their 
benefit: and unlefs flic let it, ‘the law, which impofes the 
duty of a guardian upon her, would neceflarily protett 
her in the perfonal occupation and fuperintendance of it. 
The only difference which can be pointed out between 
the cafes of art executor or adminiftrator and of a guardian 
in focage, in this refpett, is that the one is accountable for 
the profits by ftarute, and the other at common law*. 
The law confiders a guardian in focage as entitled to the 
pofleflion of the ward's property, and incapable of being 
removed from it by any perfon. Such a guardian has not 
a mere office or authority, but an intereft in the ward's 
eftate. It is laid down in lVade v. Baker , 1 £.d. Ray. 13 1. 
that he may maintain trefpafs and ejeflment, avow for 
damage feafant, make admittance to copyhold, and leafe 
in his own name. He cannot indeed convey the property 
abfolutely as an executor'or adminiftrator, becaufe the 
nature of the truft does not require it in the one cafe as 
it does in the other ; but he may difpofe of it during his 
guardianlhip, though accountable afterwards to the heir. 
The widow therefore had fuch jn intereft in the eftate as 
rendered her irremoveable -rom it. 


Grose J. The queflion is, Whether the widow was 
irremoveable from this property for 40 days ? She had a 

right 
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right during her guardianlhip either to leafe or occupy 
the eftate; and if (he chofe to occupy it, Ihe was irre- 
moveable from it, as from her own, though liable to an- 
fwer afterwards to the wards for the profits. 


1809. 
The Knro 


againft l 

The Inhabitants 
of 


Oaxj.iv. 


Le Blanc J. The cafe, though new in circumftance, 
is not new in principle. It is governed by the decifions 
which have taken place, that iri order to make perfons 
irremoveable on account of having property in the parilh, 
it is not neceflary to have a beneficial intereft in it for 
themfelves, but it is fufficient that they refide there for 
fome beneficial purpofe to another. Now a guardian in 
focage has a right to the pofleflion, and until flie leafes, 
it is for the intereft of the wards that (lie ftiould occupy 
the cftate, and there can be no right to remove her from 
it to their prejudice : as in the cafe of an adminiftrator, 
or of a foie next of kin even before adminiftration grant- 
ed, who has a right to refide on the leafehold property 5 
and fuch refidence for 40 days will give him a fettlement 
in the parilh. 


Bayley J. If a guardian in focage can maintain 
trefpafs and ejedment in his own name, and avow for da- 
mage feafant on the land, this (hews that he has a right 
to occupy it.. And this is confirmed by the old method 
of pleading by guardian in focage, Which was that he 
entered as guardian into the tenement in queftion, and 
was pofiefled. In like manner an adminiftrator has a 
right to the poficftion of leafehold property, and is only 
accountable for the profits. 

Order of Seflions quafhed (a). 

(a) Vide OJbim v. Car dm, Plow. 193. where the Court copfider that 
the whole eft ate and intereft of the lands is in the guardian in focage, (which 
K k 4 muft 
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mntt be understood during the guardianship) to the ufe Of the infant. An i 
in Bedell v. Confleblt, V*ugb. i Ss» he U fa id to have an inter#, and not 
merely a naked authority, though it be an jntejreit joined with a truft fpr 
his ward* 


JPfdxefday, 
Tcb, jfl. 


The King againjl The Inhabitants of Stoke* 
upon-Trbnt. 


Renting the hire 
or privilege of 
milking two 
cows belonging 
to another at Co 
much per week 
per cow, for 40 
weeks, which 
cows were to be 
depafhired by the 

owner on his 
farm in com- 
mon with his 
other cattle, 
and were to be 
milked by the 
pauper, will 
gain him a Set- 
tlement if the 
pa SI u rage of the 
two cows be 
woith 10/. 

.vyear. 


'’jpwo juftices by their order removed Richard and 
Elizabeth Sheldon and their three children by name, 
from Stoke- upon-Trent to Norton- on the- Moon in the coun- 
ty of Stafford, The Sefiions, on appeal, quaftied the 
order j fubjedt to the opinion of this Court on ihefe 
fd£t$» 

The pauper Richard Sheldon , being legally fettled elfe- 
where, about feven years ago, under a verbal agreement, 
rented and paid for the hire or privilege of milking two 
cows belonging to Mr. Repton the fum of 6d. a week 
each cow, for forty fucceffive weeks. Th“ tupo cow$ 
were by the terms of the agreement to be depaftured by 
Mr. Repton on his farm at Norton-on -the- Moor$ % in com- 
mon with his other cows ; and were in fadt depaftured 
0# fuch of the lands belonging to the farm as Mr- Reptoti 
thought proper, in common with his other cattle. The 


pauper never went on the- lands to fetch them ; but they 
were regularly brought up with Mr. Repton s other cows 
to the fold yard, and there»milked by the pauper and his 
family. Durjng the t}me the pauper fo rented the faid 
cows he redded in the parifli of Norton- on the- Moors , at a 
Cottage for which he paid fifty /hillings a year : and the 
depafturing of the two cows for the time aforefaid on 
the lands of Mr. Repton was, together with the cottage, 
worth more than ten pounds a year. The queftion was, 

whether 
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whether the pauper gained a fettlement in Norton- on~the- 
Moors by his renting of the cottage and of the cows as 
above ftated. 

Clifford and Peake, in fupport of the order of Seflions, 
faici that this was no more than a perfonal contra# for the 
hire and privilege of milking two cows, and no tenement, 
which muft lie in tenure and relate to land. The rule 
of law as laid down in The King v. Lockerly{a) t that an 
agreement ^for the ufe and feeding of cows is no tenement 
within the a#, is corre# : the error of that cafe lies in 
the mifapplication of that rule to the fa£U of it a , for there 
the dairyman took not only the cows and their feeding, 
but alfo the dwelling-houfe and the after-math of part of 
the ground, &c. and in fhort the whole dairy farm. 
And in Rex v. Whixley (£}, Buller^ J. faid that the beft 
reafon for that decifion teemed to be that part of it where 
the Court held that it was not a Jeafe of land, or any 
thing out of land ; for it was only a right to the milk of 
the cows. And in Rex v. Stoke (c) the taking of hay, 
graf9-nnd after-math was held to confer a fettlement, be- 
caufo the land was intended to pafs. In The King v. 
Piddletrentide ( J), in which Rex v. Locker ly was over- 
ruled, the fpecific fubje# of letting was a dairy, which 
in dairy countries means the land itfelf on which the cows 
are fed, as well as the ufe of the cows ; and the Icflic 
had alfo the liberty of cutting furze on the farm for the 
ufe of the dairy j he had alfo a rabbit warren, and a 
houfc on it to keep the nets in ; fo that he, had evidently 
an intereft in the foil beyond the mere ufe and feeding of 
the cattle. And Buller J. there ftated the true queftioa 
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1809. to be, u whether it were a contract to receive profits out 
The Kino * an< ^” Next came The King v. Tolpuddle(a) t where by 

againfi ^ terms of the contra# the pauper was to have the 
The Inhabitant! , _ „ , r _ M ... 

of exclufive right of feeding the dairy cows in certain clofes 

Tbxnt. ' for part of the year. He was alfo to have a dwelling* 
houfe on the farm, and the right of cutting fuel for the 
ufe of the dairy. There was a clear intereft taken in the 
land. Lord Kenyon laid ftrefs on the pauper’s having for a 
part of the year the exclufive right to the pafturage of the 
grounds to be taken by the mouths of the cattle. AJh - 
hurjl J. obferved, that the pauper had the feparate poflef- 
fion of a houfe, and that he rented not merel/ the milk of 
the cows, but the cows themfclves, and the land under 
certain qualifications \ for he had a right in certain clofes 
even to the exclufion of the farmer himfelf. And Buller J. 
faid that he had an intereft in the land : and he alfo re- 
lied on the pauper’s exclufive pofleflion of particular 
grounds during part of the year. It is true that in The 
King v. Holllngton ( 6 ) the pauper was holden to gain a 
fettlcment by renting the pafturage of two cows in a cer- 
tain clofe for a part of the year, though his cows had not 
the exclufive feeding of it; but there the cows wese the 
pauper’s own; which was relied on by Mr. Juftice Law 
rcnce % as falling within the words of Lord Kenyon in the 
cafe of Piddletrentide , that it was " a contra# for the 
pernancy of the profits of the land by the mouths of the 
cattle.’’ And Lord Ellenborough compared it to the taking 
of a common in grofs, which had been determined to con- 
fer a fertlemcnt in Rex v. Derfmgham ( t ). In Rex v. 
JU inworth (d) alfo the pauper had the exclufive pofieftion 

of the land on which the dairy cows were agreed to be 

» 

(*) 4 Term Be 671. ($) 3 Eaft, 113. 

{c) 7 Turn Rrf. 671. { 4 ) % Eafl, 198* 

depstftured ; 
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dcpaftured ; but there no fettlement was gained, becanfe 
the annual value of the land wa6 not to/. This fpecies 
of contra# for the run of cattle in the pafture of another 
was held to be no tenement in The King v. Hammer - 
fmith (a ) j (for having the privilege of feeding there for 
nothing could make no difference in that refpefct) becaufe 
it conferred no irttereft in the land. If a contra# for 
taking the milk of cows will confer a fettlement, becaufe 
the cattle mu(t neceffarily feed on the land in the mean 
time, the fame confequence may be purfued to a contra# 
for taking all the cheefe of a farm made during a certain 
period. In Laneajbire , geefe are kept in large flocks for 
the fake, in part, of their feathers! and are turned out 
into the ftubbles for a certain period 3 and a contra# for 
taking all the feathers of the geefe while kept there 
would, by the fame rule, be a taking of a tenement. 
Here the gift of the contra# is fpecifically for the hire 
and privilege of milking the cows of another for a cer- 
tain period : the place and manner of their feeding are 
collateral to fuch contra#, and fuch as the owner would 
have provided for the fake of his own cattle in order to 
make their milk moil productive, if he had milked them 
on his own account. The cows were to be depaftured 
in common with the owner’s own cattle Wherever he 
pleafed on Ins farm ; and the pauper had no other con- 
trol over them than the privilege of milking them. It 
was faid by Lawrence J. in Rex v. Dijbury (i), that 
a contra# to feed cows generally, under which they 
might be fed with green tares bought in the iqarket, 
would not be a tenement. 
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Puller and Petit, contrsl, were flopped by the Court. 
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1809. %ord Ellsnborough C. J. There is no folid diftine- 
The Kino t * on between this and thecaft of Heitington. Thefe the 
Tbeinbi^unti P au P er bad 0B ty hired the depasturing of hit own cowt 
of in common with the cattle of the owner in certain land ; 

Stokr-vpon- 

7»nt. here he hired the cows themfelves, which for this pur- 
pofe are the fame as his own, together with their depaf* 
turing in common with the owner's Aher cattle, upon 
a certain farm ; all included in one contract. If the cows 
here had been the pauper's own, this cafe Would have been 
identically the fame as the former; but that fad was no 
* material ingredient in the former cafe ; for the cows are 
his own for the time that he hires them ; and in fome of 
the other cafes where fettlements were obtained under 
comrade of this kind, the cows were hired as well as 
their feeding. Therefore, without going at large into 
the general quedion which was agitated in thofe cafes, I 
think that, confidently with the decifions, this mud be 
deemed to be the taking of a tenement. 

Gross J. It is too late now to unfettle the law which 
has been edablilhed by former decifions. It is faid that 
this is only a contract for a right to milk cows ; but it 
- is more ; for it is a contrad to take the milk of cows to 
be depadured on a certain farm ; which is purchafing pro 
tanto the intered in thofe padures on which the cows 
were to be fed. And this falls 'within the former deci- 
fions on the tenting of dairies. 

r ■ ^ 

Lb Blanc J. It is only the words ufed in ftatingtflrit 
cafe which make kny . real difference between it apd for- 
mer cafes; but it' falls within the fame principle. The' 
only diffctehee bet ween this and The King v. Piddletren * 
Me is that there it waj hated to .be the renting of a 
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dairy, which is only a contract fot the hire and privilege 
of aiding cows, which, daring the time, are to be de- 
paftufed On the owner's lands. Eat there the cows were 
to feed in particular grounds at particular fcafon* of the 
year; and here they were to be depaftured on the farm 
in common with the owner’s other cattle. . In The King 
v. Tolpuddlt the a|reement was, as here, for the owner's 
cows at fo much a»head j and .though they were to have 
the eadufive pafturage of certain grounds during part of 
the year j yet that has fince been held to make no dif- 
ference. “ If,” faid Lord Kenyon in the latter cafe, « the 
cattle had been the pauper’s own, and he had rented the 
feeding of them, that would have been unqueftienably 
a tenement ; like the taking of the palture, the hay, and 
aftermath ; and I think that thefe were the pauper’s for a 
certain period, &c. ; and this was not the lefs a taking 
of a tenement, becaufe the pauper could only enjoy the 
land in a particular mode.” The fame reafoning will 
apply to this cafe. In The King v. Min-worth, there was 
no doubt made but that the contra& was for the taking 
of a tenement ; but the value of the laud on which the 
two cows were to be depaftured did not amount to 10 /. 
a year, and therefore no fettlement was gained. Now 
here the pauper contra&ed for the milking of two fpecific 
cows (not any two cows) which were to be depaftured 
on the farm of the owner together with his other cattle ; 
the value of which pafturage, together with the cottage 
rented by the pauper during the fame time, amounted to 
more than 10 /. a- year.. Then it was decided' in The 
King v. Hollington, that hiring the feeding bf qpws for a 
certain time, in common with the cattle of the owner of 
the pafturt in which they arc to be fed, ia a taking of a 

tene- 
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tenement. This then is the fame as if the pauper had 
hired the cows at fo much, and the pafture for Ceding 
them at fo much more, though the two fums are com- 
pounded in one. And it being found here that the yalue 
of the pafturage, together with the cottage, amounted to 
io/» a-year, the pauper gained a'fet dement. 

Batlet J. This is a hiring of two cows, with the 
right of having them depaftured on lands in the parifli. 
The cafes of Piddletrentide and ToJpuddle determined 
that it was not neceflary that the eows (hould be the 
pauper’s own j and the cafe of Holltngton determined 
that the pauper need not have the right to the paftur&ge 
exclufive of the cattle of other perfons. Thofe three 
cafes, therefore, have decided the prefent. The agree- 
ment here was that the owner (hould depajlure the cows 
upori his farm in the parifh ; which mud mean that they 
were to be fed on the pafture growing on the land : if, 
therefore, he had fed them in any other way, it would 
have been a breach of his contra£h 

Order of Seffions qua(hed< 
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Meredith and Others againft Mbredith and 
Another. ' 


H ARLES NEJVCOMB being feifed in fee of the Under a devife 

eftates m qudtipn in Herefordjlnre , by his will dated tenements by 

the 8th of November 1 760, duly executed and attefted, ufe^Vrovlded 

devifed (inter alia) as follows : “ Alfo I give and devife [t^whojn"^ 

u to my daughter Hannah Newcomb the tenements called wh , ofe chil * 

a L lift on , in the pari flies of Difcoyd and Prefteigne in the r,on and inheri- 
* r J J J 6 tance of the pre- 

“ county of Hereford, &c. and the tenement called the mifeswerem- 
„ # . tended if H. 

u Bower in the parifh of Kington in the faid county, with Jhould die with- 

f< all the lands, &c. thereunto refpeftively belonging ; 

u to hold unto my faid daughter Hannah during her na- then the 

€i tural life, without impeachment of wafte. Provided, t * ftat ° r dev,fed 

u that if my fon Spencer Newcomb , and my daughter Ann thefaideftate 

“ the wife of John Meredith , to whom and to whofe chil - called, &c. ro 

u dren I intend the reverfion and inheritance of the /aid their livcif* 

u lands and pretnifes upon the e (late for life of my faid dattgh - ^ke^aindoii 0 

u ter Hannah being determined , in cafe Hannah Jhall die 

c< without ijTue of her body lawfully begotten , {hall be minded moiety unio 
M J J and among the 

11 to pay the faid Hannah loco /. as and for a conGdera- children of the 
“ tion for her eflate for life in the faid premifes; then their heirs*^ 
u and on full payment thereof I give and devife all and 
«< Angular the faid dlute and premifes, called Llit*on y and 
•« the Bower , hereinbefore mentioned and intended to that l f Hm 

Jb uld die inpof- 
fijfwn of the pre - 

tmj ts tingle and without iflue, then he gave the faid eftates and premifes to A. and A . and to 
the ijfue if their bodies lenvfuliy brg' tten, or to h begotten, and tUir btin, at tenants in common as, 
APujtFs aid, htld that tlic words as aforejaid diew down to the fccond claufc the limitations 
ot the firft, and thewed that the reftator meant that S. and A . and their children ftiould take the 
fame eftates on i/. dying in poftlirion without iflue, as they would have done if the loco /. had 
betn paid ; and held alfo, that a younger child of A \ horn after the death of the teftator and 
before the death of it , or of £ (who died without iflbe) was entitled to fliare in the moieties 
both ot S. and of A \ and that the clJcft Ton of A L was aho entitled to ftnre in both moieties, 
though he died before A. \ and. on his death his fhaic in S .* s moiety defeended immediately to 
his luxt brothei ai\cl heir at law, as did Jfo his iharc in A.'s moiety, on her death after him. 
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V be deviled to my fold daughter for her life, as afore* 
“ foid, and every part and parcel thereof* to my fold foil 
€t Spencer Newcomb and Ann Meredith my daughter* 
u during their natural lives j the profits whereof to be 
u equally divided between them* (hare and (hare alike. 
** And from and after the deceafe of the firft of them fo 
i% dying* I give and devife the moiety part or (hare of him 
«• or her, fo dying, unto and among the child or chit- 
« dren of him or her fo dying* and his her or their 
•« heirs j remaining part or (hare to the furvivor of them, 
« the faid Spencer and Ann % and his or her ifiiie lawfully 
4 « begotten, equally to be divided between them (hare 
M and (hare alike. And in cafe my faid fon Specter (hall 
“ not marry and have iflue, then 1 give and devife his 
(c moiety of all and fingular the faid lands, &c. after his 
u life, and the reverfion and inheritance thereof, unto and 
<( among ft the child or children of my faid daughter Ann , 
u by John Meredith her hufband begotten or to be begot- 
M ten, and his and their heirs for ever, to be equally di- 
•• vided between them, as tenants in common, and not as 
“ joint tenants. Provided, that if my faid daughter 
*• Hannah fliall die in pofleflion of the faid premifes fmgle 
« and unmarried, and without any lawful iflue of her 
«« body ; then I give and devife the faid eftates and pre- 
u mifes called Llitton and the Bower to my fon Spencer 
“ and my daughter Ann % and to the iifue of their bodies 
u lawfully begotten or to be begotten, and their heirs, to 
<* take as tenants in common and not as joint tenants, as 
“ aforefaid. But if my daughter Hannah (hall marry and 
“ have iflue ; then I do hereby revoke the devife herein- 
' 11 before made to her for life, as aforefaid, and all and 
« every the limitations made thereupon \ and I do give 
"* and devife all and fingular the foid eftates and premifes 
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“ to her the faid Hannah Newcomb and the heirs of her 
* body lawfully HTuIng for ever, any thing herein con- 
€i tained to the contrary thereof in any wife notw&th- 
** ftandftig.” 

The teftator died feme time after making his will ; 
leaving Spencer Newcomb his only fon, and his two daugh* 
ters, Hannah Newcomb, and Ann Meredith , and John 
Meredith fince deceafed, the defendant Thomas Meredith 9 
and the plaintiffs Charles Meredith , and William Mereditb % 
and Edward Meredith , the then five only children of his 
daughter Ann Meredith t him furviving. And after the 
teftator’s death, but during Spencer Newcomb's lifetime* 
Ann Mtredith had only one other child by her hufband. 
Spencir Newcomb and Ann Meredith did not pay Hannah 
Newcomb the 1000A in the will mentioned for her life 
eftate; and Hannah Newcomb upon the teftator’s death 
entered into the pofleflion of the faid eftates, and conti- 
nued fo till her death. Spencer Newcomb died in 1767, 
unmarried and inteftate ; leaving Hannah Newcomb and 
Ann Meredith his co-heirefles, and cb-heirefles of the 
teftator. Hannah Newcomb died in 1 783, unmarried and 
inteftate; leaving Ann Meredith her fifter and heirefs * 
her furviving ; whofe eldeft fon John Meredith died in 
17871 inteftate and unmarried; leaving his next brother 
Thomas Meredith his heir at law ; which Thomas is now 
the heir at law of the teftator Charles Newcomb, and of 
Spencer Newcomb and Hannah Newcomb . Ann Meredith 
died in 1800, inteftate; leaving Thomas her then eldeft 
fon, and Charles , William , and Edward Meredith , and 
Spencer Newcomb Meredith , her only other children her 
furviving, and who are all now living. John Meredith % 
the hufband of Ann , furvived her, but is fiqce dead. 
Charles , William > and Edward Meredith , exhibited their 
Vql. X* L I bill 
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bill in Chancery again ft Thomas Meredith and S. N* Me~ 
rediths praying that the (hares and proportions belonging 
to the plaintiffs and defendants in the faid devifed eftates 
might be afeertained and fettled, and that a partition of 
them be made accordingly under the decree of that Court : 
to which bill the defendants appeared and put in their 
anfwer ; and on the hearing of the caufe, the Matter of 
the Rolls dire&ed this cafe to be Rated for the opinion 
of this Court, upon the following queftion : What (hares 
and interefts Thomas , Charles , William , Edward , and 
Spencer Newcomb Meredith , the children of Ann Mere- 
dith, took and are now entitled to, in the eftates in quef- 
tion, under the will of Charles Newcomb f 

Wetherell for the plaintiffs contended, that the fecond 
claufe or provifo in the will, which applies to Hannah 
Newcomb's dying in poffeflion of the eftates, mtift be 
coupled with the firft claufe, and particularly by reafon 
of the words as aforefaid which are ufed at the end of the 
fecond claufe : and that the teftator intended by the fecond 
claufe that Spencer Newcomb and Ann Meredith refpec- 
* lively, and their children, (hould take the fame interefts 
in the event of Hannah Newcomb's dying in poffeflion, as 
are expreffed in the firft claufe in the event of the iooo/» 
being paid to her. And confequently that under the 
limitations expreffed in the firft claufe Spencer Newcomb 
and Ann Meredith took eftates for life, as tenants in com- 
mon, with remainders to their refpeftive children as te- 
nants in common in fee of a moiety \ with a remainder 
over of Spencer Newcomb 9 s moiety on failure of his chil* 
dren to the children of Ann Meredith as tenants in com* 
moq in fee. According to which conftruQion f in the 
events which have happened, Thomas Meredith in his own 

7 original 
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original right, and a? heir of his brother John (if John 
were entitled to ihare), is now entitled to 2*6ths of each 
moiety in fee, and each of the other children is entitled 
to i*6th in each moiety in fee. But if John were not 
entitled, then they would all (hare equally. As grounds 
for this conftrudion he urged, ift, the words of relation 
[as aforejaid) in the fecond claufe to the firft, which 
could only refer to the limitations to the fame parties, 
and for the fame eftates, in the event of Hannah New* 
comb's dying in pofleflion, as if Ihe had been bought out 
by what the teftator deemed an equivalent for her life 
eftate : and a devife may be as effeftual by words of re- 
lation as by exprefs words \ as in Lijle v* Gray (a), Lowe 
v. Davies , (b) y and other cafes* 2dly, Every word of the 
will by this conftru&ion will have its effedt, and there 
will be no con trad id ion between the two claufes. 3 dly, 
The probability of the teftaror’s intention is in favour of 
it, becaufe this conftrudion accords with his general in- 
tent before expreflcd in the firft claufe : and this absur- 
dity would follow from a different conftrudion, that if 
the parents chofe to pay the iooo/., the children would take 
immediate veiled remainders in fee after the life eftates of 
the parents •, but if the parents did not pay the money, 
they themfelve* would take a greater eftate, and the chil- 
dren would take no intereft but what their parents might 
deprive them of. He next fubmitted whether Thomas the 
brother and heir of John Meredith was entitled to johtt s 
(hare, John having died before his mother and before the 
period of divifton. But he admitted that S. N. Meredith 
the youngeft fon of Ann Meredith was entitled to (hare 
with the other children, though born after the death of 
the teftator, being born before the period of divifton ar* 

( h ) % td . Ray r 56 c. 
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rived ; and cited Ellifon v. Airey(a )« John Meredith the 
fon of Ann was living at the death of the tedator, and of 
his uncle Spmcer Newcomb, and of his aunt Hannah , but 
died before his mother : and there may feem to be an in- 
confiitency in letting in children born at any time before 
the period of divi(ion, and yet retaining in thofe who die 
before that period, whofe (hares are thus liable to be al- 
tered after their deaths: but though the (hire may be 
veiled in intend, yet it need not be veded iu quantity, 
but be liable in this refpe£l to be varied by letting in after- 
born children. In Baldwin v. Karver[b ), though the 
grandchildren were all living at the time of the didribu- 
tion, and therefore this quedion did not necefTirily arife, 
yet it feems by the certificate that the Court meant to 
fay, that being alive at the time of didribution was nc- 
ccffjry to enable them to take. 

Ablott % on behalf of the defendant Thwtas Meredith , 
fubmitted that as the 1000 /. was not paid to Hannah 
Newcomb, the limitation contained in the firft provifo of 
the will did not take effe£l at all, but gave way to the 
other didinft limitation in the fecond provifo *, under 
which Spencer Niwcomb and Ann Meredith (the fon and 
daughter of the tedator) were entitled in remainder, after 
Hannah's death, tb feveral edates for life, in undivided 
moieties, with feveral remainders to theif refpe£live 
children, as tenants in common in fee of the parent’s 
moiety; and Spencer Newcomb never having had any 
children, the defendant Thomas Meredith is now entitled 
to the whole of his moietj, as his heir at law, and alfo to 
2 -dths of Ann's moiety. Or: hat at any rate, under this 
limitation, Spencer and Am were each entitled taan edate 

(jfi v*y in; (a) Cowp* 309. 

tail 
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tail in a moiety, and that Thomas Meredithi s now entitled 1809* 
to one moiety in fee and to the other moiety in tail. He 1 1 ^ 
fuggefted that in the events which had happened, of Han* agawfi 
nah\ bting permitted to remain in pofT (lion till her death, 
and Spencer's dying without iflue, the teftator might have 
confidered th it it was fuflic.’ent to let the younger chil* 
dren of Ann (hire in her moiety, and leave the otliT 
moiety to go to the elded fan and heir : although if Ann 
anil Spencer agreed to buy out the life edate of Hannah, 
who was the fird objeft of the redator’s bounty, the 
edate (hiuld go in moieties rcfpedlively to all their chil- 
dren. The fecond claufe, he contended, had no relation 
to the hrft, except as the words as aforefaid might be 
condrued to mean that Spencer Newcomb and Ann Mere * 
dith and their refpe&ive children were to take (if at all) 
as tenants in common of their rtfpeflive moieties : all 
beyond that is mere conj dlure. If Hannah had iffue, the 
ledator revoked all his former devifes to the others ; and 
though Spencer and Ann had bought out Hannah , yet if 
(he had iflue afterwards, it could only have concluded her 
life edate, but not the intered of her children. If he 
had intended that the fame conTequence Ihould enfue in 
both the events, he would have provided for it in one 
claufe, “ if Hannah lhall die (ingle and without ifliie,” 
or, “ if Spencer and Ann (hall pay her 1000/., then I 
devife,” & c. 

Lord Ellenborough C. J. If the words of reference 
fC as aforefaid meant any thing, they mud have the 
meaning which the plaintiffs’ counfel have given to them: 
and no found reafon can be fuggeded # why the tedator 
(hould have intended to make a difference in the eftates 
which the children were to take, whether the parents 
L 1 3 bought 
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bought out Hannah or not : and if they did buy her out, 
he does not devife over merely her life eftate, but “ all 
and Angular the f.iid eftate and premifes called Llitton and 
the Sower, &c. Then the words as aforefaid in the latter 
claufe neceffarily draw down and incorporate the words 
in the former claufe : his fon Spencer and his daughter 
jinn and their iflue, &c. are to take, in the event of 
Hannah dying in polT flion unmarried «md without iflue, 
as tenants in common as aforefaid . To lay that thefe latter 
words only meant that they were to take as tenants in 
common in their refprftive moieties, is to give no mean* 
ing to the words as aforefaid , but to nuke them a mere 
ufelefs repetition : but it is always defireable, if poflible, 
to give effe& to all the words of a will, and particularly 
when it enables the Court to give a uniform and con- 
fident fenfc to the whole will. Then, on the death of 
Spencer , John's intered was veiled, and went on his 
death to his brother Thomas. We will certify our 
opinions. 

Afterwards the following certificate was fent to his 
Honor. 

This cafe has been argued before us by counftl s we 
have confidered it, and are of opinion that upon the 
true condru&ion of this will Spencer Newcomb and Ann 
Meredith , refpe&ively, and their children, were to take 
the fame edates upon Hannah Newcomb's dying without 
iflue, as they would have done had the 1000/. been 
paid : and confequenJy that Thomas Meredith is 
entitled to one fixth part in the abovementioned edates 
as heir to his brother John Meredith in fee : that he is 
entitled to one other fixth in fee in his own right ; that 
Charles Meredith , William Meredith) Edward Meredith % 

and 
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and Spencer Newcomb Meredith , arc entitled to one lixth 
each in fee: and that the faid parties are tenants in 
common, and not joint tenants. 

Ellenborough. 
N. Grose. 
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The King againfi Mitchell. 

r J^HIS was an information in nature of a quo war- 
ranto again ft the defendants for ufurping the office 
of a common councilman of the city of Norwich 5 to 
which he pleaded (inter alia) that by charter of the 2 id 
of July> 5 Hen . 5. the king granted that the citizens and 
commonalty of the city fhould annually elefl 60 of the 
citizens for the common council out of the four wards 
of the city ; and that the citizens inhabiting in the ward 
of Wymer {hould, on a certain day after Paffton Sunday } 
be at the Guildhall , and they, or the major part, (hould 
elefl 20 difereet and fufficient perfons of the ward to be 
common councilmen for the year enfuing. And that by 
(tar. 3 Geo. 2. it was enafled that for the future no more 
than 3 common councilmen of each great ward (hould 
be yearly defied by the freemen of each great ward. 
That on the 1 8th of March 1807 the citizens of the 
ward of tFymerwere convened to elect 3 common coun* 
cilmen ; and that the defendant and feveral others were 
candidates. That the numbers at the election were, for 
ForJIer 255 ; for the defendant 229 ; for Staff 227 ; for 
Proftor 226 j &c. and that the defendant was declared 
duly defied, and took the oaths, and was admitted intq 
L 1 4 the 


Friday , ‘ 

Ft It, 3<I» 

Freemen of Nor- 
•withy fubftitutci 
in the mihti^ 
quartered atC«/- 
cbtfter , but hav- 
ing dwelling 
houfes in Nor- 
ton hy in which 
their families 
refidtd, and to 
which they at 
times reforted 
on lu r lough, (in 
fome instances, 
within tht laft 
fix months, only 
for the purpofe 
of voting at 
elfftions;) h Id 
to be inhabitants 
within the char- 
ter Of I&trwotchy 
and a local aft 
requiring them 
to have been in- 
habitants for fix 
calendar months 
previous to cer- 
tain elections of 
corporate offi- 
cei a, in order to 
qualily them to 
vote. 
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1809. the office. The profecutor replied that the defendant 
was not duly elpflcd. At the trial before the Lord Ch. 

Tin Kino 

agamft Juftice of C. B . } it being underftood between the parties 
that the validity of Mitchell's election depended upon the 
votes of 4 freemen of the ward of Wymer 9 named JeJfopy 
Lucas y Funnel, and j Emms, whofe votes were objefted to 
on the ground that they were not inhabitants within the 
ward fix calendar months before the eleEhon, according to 
the oath required to be taken by the Hat. 3 Geo . 2. ; the 
council for the defendant proceeded to examine witnefles 
to prove the inhabitancy of thofe 4 perfons. ift, Jffip 
proved that he was a fubftitute in the Norfolk militia for 
3 years and a half before the eleQion, rented a houfe in 
Wymer ward at the rent of 2A 12 /. a-year, in which his 
wife and child continued to live all the time, and whi- 
ther he repaired many times after he went into the mi- 
litia. He was at home there on furlough for 22 days 
about the beginning of 1806; and went there again on 
the 14th of Oflober 1806, and (laid fix weeks; and again 
at Chriflmas 1807, when he continued there 15 dajs, 
and returned there again on the 25th of February 1807, 
and (laid till the 23d of March . On the 1 8th of the 
fame month the ele&ion took place. During all thefc 
times he dwelt at his own houfe., He alfo attended the 
eleftion at Norwich for members to ferve in parliament 
in November 1806, and had his leave of abfence after- 
wards prolonged. The houfe which he rented was not 
rated to the poor. 2. Lucasy another freeman who voted 
for the defendant, was alfo 2 fubftitute in the Norfolk 
militia, and had been fo for 3 years before, during all 
which time he had a fmall houfe in Wymer ward, which 
he rented by the quarter, in which his wife and children 
continued to lire. He went home 3 days before the 

election 
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election in 1807, and (laid there 14 duye. He was alfo 
there for 14 days on furlough about Chrijlmas 1804, 
again after the Chrijlmas following for 21 days, and again 
in December 180 6. He was again in Norwich 4 days be- 
fore the tle&ion in March 1807, and (laid 21 days, and 
again in November for 15 days, and again at the election 
in Manh i8c8 for 17 days. -At all other times he con- 
tinued with his regiment ; and when b e was at Norwich 
he always lived with his wife and children at his houfe. 
At the time of the eleflion in queftion, he came there for 
no other purpofe than to vote: and in Oclober 180 6 he 
went there for the purpofe of voting at the then next 
general ele£tion. The 3d voter, Funnily had a wife and 
children, and had lived at different houfes in Wymer 
ward for 10 years,*, and had been a fubftitute in the mi- 
litia for 5 years from Augujl 1803. He went home to 
liis family at Chrijlmas 1803, on furlough for 3 weeks, 
and at the following Chrijlmas for 1 5 days, and for the 
like period at the beginning of 1806. He alfo had a pafs 
for 10 days at the general eltdlicn in November 1806, 
and a furlough for 15 day* longer, and was again at 
home for 15 days at Chrijlmas 1806. He was at the 
cle&ion in March 1807 on furlough for 12 or 14 days* 
and again at home at Chrijlmas 1807. His wife and 
family lived in his houfe during all the time, and he was at 
home with them on thefe occafions. Emms , the 4th 
voter, was alfo a fubftitute in the Norfolk militia about 
5 years and a half before, and had a wife. In January 
1806, having before lived in Norwich , he took a houfe 
in Wymer ward of the defendant at 38/. a-ylar; and 
kept it for % year and a quarter. It was not rated to the 
poor. His wife lived in it till the 28th of February 1 807, 
and then went to Cofchtjler to fee him for a few days, 
% and 
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and had remained there ever fmce. Shd left furniture in 
the houfe anjj brought awa y the key. Emms went to 
the election in queftion with a pa fa \ arrived at Norwich 
3 or 4 days before the ele&ion, and rcfided at his father’s 
houfe in Wymer ward. After the ele&ion he took the 
furniture out of his houfe and carried it to his father’s* 
He remained in Norwich fome days after the election. 
He went to ^Norwich with a pafs at the time of the ge- 
neral e led ion in November 1 80 6, bat was not in Norwich 


again till he came to vote for the defendant. During the 
period fpoken to by thefe witnefleb, it appeared that the 
regiment to which they belonged was quartered at Col * 
chejler ; and it was admitted that they had taken the oath 
preferibed by the a£t of the 3 Geo . 2. c. 8. after men- 
tioned. And evidence of ufage was offered, that per* 
fons fo circum (lanced had alwaybbeen admitted to votej 
but this evidence was rejected by the Chief Juftice of 
C. B. A verdnSt was by confent taken for the Crown, 
with liberty for the defendant to move to fet it afide, in 
order that the opinion of the Court might be taken, 
whether undtr the flat. 3 Geo. 2. c . 8. the feveral perfons 
mentioned had a right to vote in the ele&ion of the 


defendant. 


Sellon Serjt. (with whom were Dampier and Bejl) ac* 
» cordingly moved in the lad term that the verdict fhould 
be fet afide, and a verdict entered for the defendant, on 
the ground that the a£ts regulating the conftitution and 
right of ele&ion for corporate offices in Norwich , which 
fpeaks of inhabitants , mult be conftrued with reference to 
the general law refpe&ing inhabitancy ; and that thefe 
feveral voters were in that fenfe inhabitants of Norwich 
at the time of the election in queftion. 
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The ftat. 3 Geo. a. c. 8. for regulating ele&ions in 
the city of Norwich enadts (/ 3.) that “ In cafe of any 
“ election of any alderman or common councilman for 
** the faid city, every perfon, (except fuch as are and 
u (hall be placed in any of the hofpitals or workhoufee 
« of the faid city, or are or (hall be prifoners for debt in 
11 the common gaol or other prifons of the faid city,) 
before he is admitted to poll at fuch ele&ion, (hall, in- 
“ (lead of the oath or affirmation required by the ftat. 

*' 9 G. 1. c. 9. take the following oath, See. You do 
«* fwear that you are, and for 1 2 calendar months hare 
“ been, admitted a freeman of the city of Norwich , and 
“ for fix calendar months laft paft have been an inha - 
“ bitant within the ward of ( ) mentioning the 

ward,” & c. By / 4. To prevent difputes which may 
arife touching the votes of perfons in the hofpitals or 
workhoufes, or of prifoners for debt in the prifons of the 
faid city, it is enafted that none fuch (hall be admitted 
to poll at any fuch elections ; “ fave only at fuch elec* 

« tions as (hall happen for that ward in which he 
(hall have inhabited 6 calendar months immediately 
«* preceding his being placed in fuch hofpital or work- 
“ houfe, or immediately, preceding his imprifonment for 
« debt in fuch common gaol or other prifons," &c» 
And a form of oath is given in correfponding terms 1 
and by/ 6 . a poll clerk is to be admitted into thefe places • 
to take the votes of fuch as are there confined. 

Wilfon and Storks now (hewed caufe againft the rolef 
and obferving that the defendant mud be oufted if 3 out of 
the 4 votes obje£ted to were bad, they confined their ob- 
je&ion principally to the 3 laftmentioned voters, confider- 

ing 
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I&09. ' ing Jejfcp as more favourably fituated than the reft, by 

1b- Ktwo ttifoa of his hiving redded in the ward with his family 

within fix months preceding the election for other pur- 
Kit coin.. , 

pofes than merely that of voting ; which was the Only 

objeft for which the reft came $ but none of them having' 
bad a continual refidence there for fuch antecedent pe- 
riod as is required by the a£t, though they had houfes 
_ and families there. Thefe men were all fubftilutes and 
not ballotted militiamen, and therefore they were under 
no cempuldon of law to be abfeut but fuch as vas'of their 
own chufing when they entered voluntarily as fubftitutes, 
and therefore their fituation is not at .all different from 
that of ordinary foldiers. The a£lual place of their in- 
habitancy during the period in queflion was at Cokhefier, 
where the regiment lay, and therefore could not be faid 
to be at Norwich, either within the plain words or the 
reafonable conftrudlion of the Norwich a£h The privi- 
lege of voting in the place is given in return for the bur- 
thens which aftual inhabitancy throws upon the citizens, 
and for the performance of which perfonal refidence is 
neceffary ; fuch as keeping watch and ward, and execut- 
ing corporate duties. Inhabitancy does not differ in its 
legal and ordinary fenfe from rtfdtnce or dwelling, when 
applied to the performance of perfonal duties ; though for 
the purpofe of fubje&ing the owners of property to 
tu charges laid on them in refpeft thereof, it has been taken 
in a larger fenfe; as in the cafe of the ftatute of bridges, 
commented upon by Lord Coke (a) j which ftatute plainly 
pouits at perfons, holding property in the county, See., 

(«) x trft. 70s, 3. on the flat, xi II. g. «. 5. 

(£) Atkin* v. Davit) CafJ, 315, 

though 
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though refiding in another place: and alfo in the cafe of the 
riot ad (b). No middle line can be drawn in this cafe ; for 
if thefe fubftitutes had a right to vote as being “inhabitants 
within the ward jor fix calendar months before the election 9 
merely becaufe they held houfes there during that period* 
though perfonally refident and compelled to rpfide elfe- 
where during the greater part of the time, and their refi~ 
deuce there being only cafual, and by leave, for the fpecial 
purpofe of voting; it will follow that every common 
foldier, though quartered in another place, may be deemed 
an inhabitant of Norwich under the like circumftances. 
Admitting that a daily refidence is not neccfiary to make 
a man an inhabitant of a place, according to Sargent'* 
cafe (4), if the party have a bond fide domicile there, and 
do not take it colourably ; and fuppofing that Come latitude 
is allowable even where inhabitancy for a precife period 
is in queftion; dill it cannot, without deftroying the 
qualification altogether, be extended further than to 
allow of cafual and (hort temporary abfences during the 
required period, and not to cafes of thisdefeription where 
the party is neceflarily abfent during the greater part of 
the time, and his going to refide at all in the place mud 
depend wholly upon the will of another. They alfo rea- 
foned upon the particular provifion in the local a& of the 
3 Geo . 2, refpe&ing freemen refiding in gaols or hofpitals ; 
which they faid was unnecefiary upon the conftru&ion 
contended for by the defendant, as thofe perfons if they 
had families domiciled within the city would dill have 
been entitled to vote. [Cut the Court confidered that the 
objeft of this provifion was altogether diftinA, and was 
meant to preclude any claim of voting for the wards in 


*809* 


The Kins 


J 


(ii) 5 Term Rep. 466. 
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The Kims 


which fuch bofpitals and prifons ware by reafon of their 
inhabiting the fame.] 

Lord Ellenborough C. J. The aft in queftion re- 
quires and ought to receive a reafonable conftruftion, 
according to the fubjeft matter of it and the manifeft ob- 
j eft of the legiflature. The aft meant to fecure the right 
of voting for corporate offices to the freemen bona fide 
inhabitants of the city for a certain period before the 
eleftion, and is therefore fatisfied by a bon3 fide inha* 
bitancy. Now of what other place but of Norwich could 
thefe men be faid to be inhabitants at the time ? They 
had their own dwelling-houfes or homes there, in which 
they left their families dwelling, and to which they re- 
turned from time to time when they obtained leave of 
abfence from their regiment. They had no otherabiding 
place than this ; for the place where the regiment hap- 
pen* d to be quartered could not be confidered as fuch : 
and though they could not perform watch and ward at 
Norwich , yet they were liable there to all public burthens 
in refpeft of their houfes there in which their families 
dwelt. They were therefore to be confidered as bona fide 
inhabitants of the city, fubjeft to have their inhabitancy 
there interrupted by the calls of the public fervice : and 
as all who are ballotted cannot ferve in perfon, I think 
their abfence on duty would be as much pfotefted upon 
the ground of the exigency of the public fervice as if they 
had been themfclves ballotted men. 


Grose J* Thefe men were inhabitants of Norwich 
Within the fair and honed fenfe of the word, and the 
reafonable conftruftion of the local aft* They had their 

dwelling- 
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dwelling-houfes there, for which they paid rent, and in 
which their families were inhabiting while they were 
upon duty. If they were not inhabitants there, of 
what other place could they be fairly faid to be inha- 
bitants ? 


1809. 

The Kin A 
Mitcniu. 


Le Blanc J. I think that thefe perform were inhabi- 
tants of Norwich during the period in qutftion within 
the true meaning of the aft of parliament : and I cannot 
confider that their habitation was at ColcheJier % whether 
they were in faft living there in barracks or in quarters. 
And if the regiment had been in barracks, or quartered 
at Norwich in a different ward from that in which the 
men had their houfe9~and families, and the queflion had 
been whether they were to be confidered as inhabitants 
of the one ward or the other, I fhould have faid that they 
were inhabitants of the ward in which their houfes were. 
It feems to me that the provifion refpefling freemen in 
gaols or hofpitals was introduced in order to regulate in 
what ward fuch perfons were to be confidered as inhabi- 
tants. They were dill to be confidered as inhabiting 
within the city ; but they were to vote for that ward 
where they were inhabiting for fix months before they 
went into the gaol orhofpital: but this is confined to per- 
fons in gaols or hofpitals within the city. Now thefe men 
are much more to be confidered as inhabitants, who being 
foljiers mud necelfarily be abfent from their proper homes 
with their regiment ; but who during all the time had 
houfes of their own in the place in which their families 
‘dwelt, and to which they themfelves rcforted when ab- 
fent from the regiment on furloughs* 


Baylet 
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The Kino 
MitCheli. 


, Batlet J. Thefe men were, honeftly by the medium 
of their families ^inhabitant* of Ncrwid at the time. It 
was an honelt and not an occafional reCdence there with* 
in the fair meaning of the law. 

Rule abfolute for entering,* 
verdift for the Defendant 


Ftk% 4tlu 


Entriei on the 
rolls of a manor 
* court of admif- 
fior.s ot tenants 
In remainder 
after the deter- 
mination of the 
rrtare of the 1 .ft 
tenant's widow, 
who l.cUl dating 
btrcbaflcoidait ), 
are evidence ot 
a cuftom for the 
widow to hold 
•n that condi- 
c.on, *fo as to 
maintain eject- 
ment ag*inft 
her as for a for- 
fcituu,on proof 
of her inconti- 
nence ; although 
there were no 
inllanccs in fa£l 
ftattd on the 
roils 01 krown 
of fuch a for- 
feiture having 
been enforced. 


D of, on the Demife of Wm. AsKkw and Another, 
ayxinjt Agnes Askew, 

^HIS ejc£lment was brought by devifecs in remainder 
after the cuflomary eftate of the lad tenant’s widow, 
to recover a cuflomary eftate held of the manor of New 
Hatton in Wejlmor ehind % in the pofleflion of the defend- 
ant, who was the widow of Roger AJkew^ the cuflomary 
tenant laft feifed, and who held the fame, as was alleged, 
by the cuftom of the mznor ^during her chajle viduity *, on 
the ground of her having forfeited her eftate by inconti* 
nency during her widowhood. The fa& of her having 
had a child long after her hufband’6 death and before the 
demife laid being proved, the fteward of the manor, of 
which Lord Lonfdalc was the lord, gave evidence of the 
cuftom, that the widow of a cuflomary tenant dying 
feifed, on paying a heriot, holds during her chajle viduity, 
and lofes her eftate if (he marry or have a child. That if 
a man die leaving a widow, and devife his eftate to ano- 
ther, the devife* h not admitted fill her death or the 
fooner determination of her eftate. And that whan an 
heir or devifee is admitted on the determination of a wi- 
dow’s eftate, it is ufual in the admiffioa to take notice of 
the widow's eftate, and how fhe lofes it, >yjicthcr,by mar- 

$ ..w n»ge 


M U 
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ria re or otherwife : as thus : the party prays to be ad- 
mitted ; fucb an fine, widow, who held the fame during her 
chafe viduity , according to the cujtom of the manor % being 
now married, or being now dead, dec. That he had known 
many inftances of fuch admifiions. The fame witneft 
however proved, that he ix»d known tifi in/lances in faS 
where a widow had lojl her ejiate by inccnti ntney during her 
widowhood; and that the fimple term vidui/y was ufed as 
often as chafe viduity in the ad millions. Another witnefs 
w.ho had been acquainted with the manor fur years 
(which was dong before the time fpoken to by the Reward 
of his own Juiowledge) ailo depofed to the cultom being 
for the widow to hold during her chafe viduity ; though he 
jknew no inftance in fadl of the forfeiture of a widow's 
eftate for unchaftity. But in 1753 (^ n g an attorney^ 
he was proceeding to get an affidavit of a widow having; 
had a child, in order to get an ad million ; but (he dying, 
it became unneceflary. On this evidence it was objected 
f t the trial, by the defendant’s counfel, that as there was 
no inftance in fa£l proved of a widow’s lofing her eftate 
by unchaftity, that part of the cuftom as to chafe viduity 
was not proved. But Wood B. y before whom the canfe 
was tried, being of opinion that the entries on the rolls 
of admilfions noticing and recognizing the cuftom, land 
the paroi evidence above Rated, were fufficient to grove 
at a a verdifik was taken for the plaintiff * ; and a recom- 
mendation was given by the learned Judge to the defend- 
ant’s counfel to take the advice of this Court upon hU 
dirc&ion. 


Topping accordingly obtained a ruje in laft Michaeb/tay 
term, which he was now called upon to fupport, for Jet- 
ting afide the rerdift and granting a new trial, on the 
Vat. X» Mm grq\uj^ 
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Do* ex dcm« 
Abkkw 

agairjl 

Ailiw. 


ground that the cuftom for the widow to forfeit her eftate 
(or unchaftity was only proveable by evidence of in- 
fiances in fa& of fuch a forfeiture having been enforced* 
He urged Shortly the danger of eftablifhing a caufe of 
forfeiture by cuftom merely from the form of fome of 
the entries of admiflions of third perfon^ made by the 
lord’s fteward, unfupported by any evidence of its having 
been afled upon, and contradicted by other entries on 
the rolls* 


Cock ell Serjt. was flopped by the Court. 

Lord Ellenborough C. J. There was certainly evi- 
dence of the cuftom relied on to go to the jury, though 
Do inftance were known of a widow having in faCl for- 
feited her eftate for this caufe. It might have happened 
that from fear of the forfeiture, or from the fenfe of 
moral obligation, no fuch inftances of forfeiture had oc- 
curred. The cuftom would then corps to be decided by 

• 

evidence of the form of admiflions only. Tliofe that 
were made durante cafta viduitafe, if uncontradi&ed, 
would be evidence that fuch was the condition on which 
the eftates in the manor were originally granted out : and 
thefe are not neceflarily contraditted by the entries of ad- 
miffions durante viduitate generally 5 for they might be un- 
derftood of a viduity according to the cuftom, which the 
other entries would (hew to be a chafte viduity. There 
is therefore no necefiary contradi&ion between them# 
and the jury have decided ihe queftion. 

Per Curiam , 


Rule difeharged- 
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Doe, on the Demife df Morton, againjl Roe. 

J^EslDER applied, on Thurfday the 26th of Jatiuary t 
for a rule in this ejeftmenr, calling on the plaintiff 
to fliew c.'.ufc why the defendant fliould not have leave 
ro plead that the lands fpccified in the declaration are 
hohlcn in ancient demefne, and uhy the plea to that 
effect on that day filed fliould not be allowed. This 
was founded upon an affidavit by the tenant in pofieflion 
that the premifes in queftion were Holden of Sir William 
D dben Dirt., ns of his manor of TL'irr Ion in 2?owtham[** 
fonjhire, which tumor is holden in ancient demefne; 
and that there is .1 court of ancient deniefne held whhiu 
the manor, and fuitors thereof, in which court and before 
which fuit J r s the Icflbr of the plaintiff might have pro- 
ceeded in ejeftment : and that to the bdl of his belief 
the Icflbr of the plaintiff is filled in fee of the premifea 
in the declaration mentioned. This application was 
made in confequence of the rule recognized in Dee tL 
Rujl v. Roe [n)> th it fuch a plea can only be pleaded 
with le *ve of the Court upon a proper affidavit. But a 
difficulty occurred, that this being a plea in abatement mud 
be pleaded within four days ; and that time would have 
expired before c&ufa could be (hewn and the plea pieaded : 
wherefore the Court, after confideration, gave leave to 
the defendant to file his plea within the time de bene efle* 
and direfled the rule to be dfawn up in the form above- 
mentioned. 

Bramflon now fhew^d caufe againft the rule ; and after 
admitting that the defendant's affidavit was made in con- 

4 Burr. 1046. 
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Monday^ 

Feb. 6th, 

A pica of a n- 
cient denv fne 
peimittcd • j be 
f lc i de bc» e 
cTc wit Inn the 
f-Kir firft d.iys, 
pending a rule 
wd toi permif- 
iien to allow the 
pica fo tiled. 


formity 
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1809* formity to the requiGtions of the former cafe, relied prill* 
cipally upon an affidavit made in anfwer to the rule, 

To* ex dem. r / r 

Morton Hating that a confiderable part of the premifes in queftion 
Hoe. were copyhold and parcel of the manor of Thingdon afore* 
faid \ and that the fteward of the manor could find no 
inftance of any proceedings taken in the manor court for 
recovering pofleffion of lands held in ancient demefne of 
the manor. And he obferved that copyholds were not 
held of the manor, but of the lord, according to the cuf- 
tom of the manor : and for thcfe the remedy was dif- 
ferent, as appears by Fitz. Na. Brev. 23. 25- And in 
Brittle v. Dade (0), it was held that the jurifdi&ion of 
the loYd’s court in ancient demefne extends only to lands 
holden of the manor, and not to copyhold, which is par- 
cel of the manor. 

Lord Ellenborough C. J. You may reply that 
matter if the plea of ancient demefne be not good 
with refpcft to copyhold : but we cannot divide the 
merits of the plea on affidavit. Here there is a fuffi- 
cient affidavit that the lands for which the eje&ment is 
brought are ancient demefne, to require us to admit 
the plea. 

Rule abfolute. 


(a) tufa 18 j* 
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Cammack againjl Gregory. 


'J'O debt on bond, conditioned for the payment of 
money, the defendant pleaded feverally, non eft 
fa&um, ufury, and a fet-off; and all the iffues being foijnd 
for the plaintiff at the trial, he took his verdift with ix. 
damages and 40/. cofts. And now application was made 
by Garrovu and Wild f on the ftat. 43 Geo . 3. c . 46./ 3., 
for cofts to be allowed to the defendant, on the ground 
that he had been held to bail for 65/., when by the 
plaintifPs own admiffion at the trial no more than 50/. 
was due. But 


The Court , without entering into the merits, were of 
opinion that the verdift being merely for nominal da- 
mages, and the judgment being for the penalty of the 
bond, (within whicl^ fpecial bail had been taken) the 
cafe was not within the a 6b ; which only gives the Court 
jurif<Ji£tion to award cofts for th e de fendant a fter verdifl: 
for the plaintiff, in cafes where the plaintiff (hall not 
recover , ( which means recover by verdict of a .jury ^ ac- 
cording to the real eftimate of the damages, the 
amount of the fum for which he had held the defendant 
to fpecial bail, without reafonable or probable caufe. 
And therefore they refufed the application. 

Park and Laives for the plaintiff. 


1909. 


Monday, 

Feb, 6th. 

D:bt on bond 
where the plain- 
tiff recovers a 
verdidt foi no- 
minal damages 
only, and takea 
his judgment 
for the penalty, 
is not within 
the relief of 
the ftat. 43 < 7 . 3. 
e. 46. f. 1,. en- 
abling the Couit 
to allow the de- 
fendant colls if 
the plaintiff 
do not re over 
the amount of 
the fum for 
which he had 
held tht defend- 
ant to bail. 
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18C9. 


' luefday , 

Feb. 7 th. 

Under an agree- 
ment in the na- 
ture of ich iritr* 
part), vvlitul y 
tlu pla ntiiritr 
Ins fliip toil eij. [it 
to the ejeiti d* 
ants on a vo ; <ige 
f r on ) Sbu'di 
to Lflon, with 
convoy j ttr 
freigLt to be ja { 
on rigLt d i 'Uity 
if the. or go, 
the (hip having 
fjilu 4 tiom 
Shields with her 
carnoanrijointd 
convoy .U FtrtJ 
mouth , <»nd alter 
being <ictained 
ne-1 a month 
eft Lymugton, 
her Jailing 01- 
cieis being re- 
called by the 
convoy, in con- 
fluence ot the 
occupation ol 
Portugal by the 
enemy , and the 
defendants hav- 
ing refuted to 
accept the cargo 
at Po^tjmoittr t 
to which rhe 
fhip returned, 
it was unloaded 
|>y the plaint if, 
alter notice to 
the defendants, 
and tlan was 
fold h) content 
of both parties 
without pre- 
judice : held 
that the plaintiff 
could not reco- 
ver freight pro 
rat& cr demur- 
iage. 


Liddard againfi Lores and Another. 

'J 1 H E plaintiff brought indebitatus affumpfit for $he 
freight of goods, and alfo for the u(e and hire of a (hip 
ufed by the defendants with a car^o belonging to them ; 
with counts alfo for demurrage, and for u^rk and labour: 
and at the tlial before Lord EIL tiboi ougl C J. in London, 
a vcrdlQ was taken for tl e plaintiff for iroc/. , *s 

to the amount, to the award of an arbitrator, if the Court 
fhould be of opinion that the plaintiff wjt> entitled to 
recover upon the following cafe. 

The plaintiff w«*s the owner of the (Lip Mayf.jwer : 
the defendants were merchants in London : and on the 24th 
of Augufl 1807 an agreement in writing, in the nature of 
a charter-party, was entered into between them, whereby 
it was cc mutu illy agreed between IF. Liddard, owner of the 
{hip the Mayflower, then lying at Hull, arct Mr firs. Lopes 
and Collins of London , merchants, that the Lid fliip bring 
tight, &c. fhould, with all convenient fpeed, proceed to 
Shields, and thefe load from the factors of the freighters 
a full and complete cargo of coals in bulk, ard pioeeed 
therewith to Li/bon with the firfl convoy, and deliver the 
fame on being paid freight, at the rate of 45/. per keel, 
together with 5/. per cent, primage, in lieu of port 
charges and pilotage, (the a£t of God, the kit g’s enemies, 
fire, and all and every other dangers and accidents of the 
feas, rivers, and navigation of whatever nature and kind 
foever, during the faid voyage, always excepted ;) the 
freight to be paid on right delivery of the cargo . Fifteen 
running days are to be allowed the faid merchants (if the 
(hip is not fooner difpatched) for unloading the (hip at 
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Lijbon, and the cuftomary time to load at Shields ; and l8op. 
ten days on demurrage over and above the faid laying ljdpard 

days at 5 /. per day. Penalty for non-performance of this agmnft 
agreement 500/ ” Soon after this agreement was made / 

the (hip took in a cargo of ten keels of coals belonging to 
the defendants at Shields , and failed thence on the 3d of 
September 1807, and arrived at Portfmouth on the 15th in 
order to join convoy. On the 20th, the captain having 
received failing inltrudtiona, failed with the convoy from 
Portfmouth , and came to an anchor off 1 Lymington f where 
die convoy was detained by contrary winds until the 15th 
of October \ and on the 17th the failing inftrutftions were 
recalled, and the next day the lhip returned to Spitbead. 

The ports of Portugal were in the beginning of November 
(hut again 11 Briti/h (hips by the Portugucfe government, and 
continued {hut until the French took pofleflion of Portu - 
gal on the 30th of November ; and from that time until 
and after the bringing of this action, Portugal has been 
occupied by the king’s enemies, and the cxilting Govern- 
ment of the country has been at war with Great Britain . 

On the 26th of December the plaintiff gave the following 
notice to the defendants : “ I beg leave to confirm my 
notice to you of the 19th Nov . 5 and I hereby give you 
further notice to get out the Mayflowers cargo of coals 
at P or tf mouth s and unleft, neceflary proceedings are taken 
to that effect on or before the 3 1 ft inftant, I Avail give 
prders to land and warehoufe the fame at your rifk»and 
expence. The average account {hall be made out with* 
out further delay, and I (ball wait on you for your pro- 
portion thereof. I alfo herewith inform you that I re- 
ferve to myfelf the right of proceeding againfl: you at 
law for freight, demurrage,” &c. On the Ja- 

nuary i8o3 the defendants fent the following anfwer to 

' M m 4 th« 
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Ait plaintiff : K If yon land the coala by the Mayfloiotl 
you will take thte confeqAertces. We do not content, if 
a ft to be called Upon for freight! and expences.” The 
Cargo remained on board the vtrfTel at Portfmouth until 
the 1 2th of February 1808, when it was landed by order 
dt the plaintiff, after a previous notice given to the de- 
fendants. In March laft, by confent of both parties, but! 
without prejudice on either fide, the coals were fold, and 
produced, after deducing the invoice price and all ex- 
pen CeS of unloading, landing, and Warehodfing* a neat 
profit of 166I. 18/. The qutflion for the opinion of the 
Cotftt was. Whether the plaintiff were entitled to recover 
i compeniauon for the part of the voyage which he had 
performed, and for the detention of his fhip at Portfmouth ? 
If he were not entiiled to recover for either of ihefc de- 
mands, a verdidl was to be entered for the defendants. 

*Ta ddy t for the plaintiff, propofed tfao points for argu- 
ment ; fir ft, whether the owner of the fhip were entitled 
to freight prb ral&, under the circumftances, for the part 
performance of the vbyage from Shields to Portjmouth : 
and fecondly, whether he were entitled to recover for de- 
murrage dtlring the flay of the fhip at Portfmouth . ift, 
On principles of natural juftice the plaintiff is entitled to 
feebver fotnething ; for he has loaded a cargo, and in- 
curred expence and rifk for the defendants. The objec- 
tion} If any, can only arife upon the exprefs contraft iri 
♦he Charter-party Excluding the implication of a promife 
fbtinded upon natural juftice : and that Would be fo, if 
thfe fcharter^patty had provided for the cafe which has 
happened : but an unforefeen emergency has arifen, quite 
bbCdfe the cafe which was provided for by the charter- 
beyond the control} and without the default' of 

either 
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either party 5 which has prevented the execution of tbo 
contract by making it illegal to carry the goods to a pore 
occupied by the enemy. This made an end of the con* 
trad), and did not merely fufpend its execution like a tem- 
porary embargo in our own ports until the further order 
of council (a). This then brings the cafe within the 
principle of Luke v. Lyde (£), where an implied promile 
was raifed on the ground of the labour performed for the 
benefit of the defendant in carrying hi9 goods part of the 
voy/ge contra£Ud for, in conformity with the rule of the 
marine law which allows of freight pro ratd. And this 
was not overruled by Cool v. Jennings (c); for that was 
an a&ion of covenant upon the charter-party itfelf, and 
therefore the plaintiff was not entitled to recover any 
freight by the terms of the contraQ, without {hewing 
complete performance of the voyage contraQed for. And 
in Mulloy v. Backer (d) the Court feemed inclined to 
fupport the principle of Luke v. Lyde . 


sn 

ijop. 

Li»i>a»k> 

agam/t 

Um/« 


Lord Ellenborouch C. J. That was upon the 
ground of there having been an acceptance of the cargo 
by the owner in the courfe of the voyage, which (hewed 
his elettion td receive his goods at that place, inftead of 
having them fent on to the place of their original defti- 
ration ; but the acceptance of the goods was the very 
fubilancc of the new implied contract in Luke v. Lyde • 
But here there has been no agreement to accept the 
goods; but they were landed and fold without prejudice 
to either party. The cafe of Luiev . Lyde has been often 
prefied beyond its fait bearing ; but the true fenfe of it 
has been explained by my brother Lawrence in Cook v.. 

(a) Hadley v. Clarke, 8 Term Rip* *59. {h) a Barr. 8$a. 

(rj 7 Term Rep. 381. { d) 5 ;i6. 

Jeriniftgfp 
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Jennings > and my brother Le Blanc in Mulloy v. Backer . 
Then what does this cafe amount to. The parties have 
entered into a fpecial contraQ, by which freight is made 
payable in one event only, that of a right delivery of the 1 
cargo according to the terms of the contraft ; and that 
event has not taken place ; there has been no fuch deli- 
very ; and confequently the plaintiff is not entitled to 
recover : he (hould have provided in his contraft for the 
emergency which has arifen. 

Per Curiam , Poftea to the Defendants. 


Storks for the defendants. 


w-ffiou Atkinson ngainll Ritchie. 

Ftl>. 9th. d J 


The matter and rpHE plaintiff declared fpecially in aflumpfit againft the 

the freighter of* A '• ij 

avert'd of 400 defendant for breach of an agreement, in not load- 

mutually* agreed ing a complete cargo of hemp, under the fame circum- 
theflilp" 1 being 1 ft ances before fet forth in the cafe of Ritchie v. Atkin- 
fitt a d e thouid f on 5 with counts for money paid, and on an account 
proceed toiV. (fated : to which the defendant pleaded the general iffue. 

Peter [bur %b y and 

there lojd from And at the trial before Lord Ellenborough C. J. at Guild - 

the freighter’s 
fador a complete 

cargo of hemp and iron, and proceed therewith to London* and cU liver the fame, on being paid 
freight, Sec : held that the mafter, after taking in at tit. P. about half a caigo, having failed 
avtay upon a general rumour of a hoftile embirgo being laid on Bntijh (hips by the Ruffian 
Government," was liable in damages to the freighter K.r the Ihort deliveiy of the cargo; 
though the jury found that he ailed bonS fidi, and under a leafcnable and well-grounded 
apprchenfion at the time; and a Ijoitilc embaigo and fefrure wa> in fa& laid on fix weeks 
atieiwaids. 


(u) Ante % a 95- As the plaintiff in that rafe was the defendant here*, 
and vice veraA, in reading the feus tluie (fated, the deferiptions of plain- 
tiff and defendant , as there applied, muff here be reveifcd. And the 
prerent cafe concluded with rtaiing (as before in p. 298.) that u The 
Adelpbi arrived in London and delivered her cargo there to the plaintiff 
(the then defendant). The remaining faffs Rated in the former cafe not 
being material to raife the qpeftion npw made. 

ball 
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hall 3 a vrrdift was taken for the plaintiff for 2000/. 
damages, fubjeft to an award as to their amount, and to 
the opinion of the Court upon a fpecial cafe, ftating all 
the circumftances fet forth in the former report. 

This cafe was argued in the lad term by Taddy for the 
plaintiff, and by Littlednle for the defendant. I was not 
prcfent when it was argued ; but I colle&cd afterwards 
the fubllance of the* arguments to be this. 

For the pi lintiff, the freighter, it was contended, that 
the contr uft not having been performed by the defend- 
ant, the matter of the fhip.it lay upon him to (hew either 
a dif h**i»p by the phiutiff from performance of it, or a 
competent tX'Hile fur non-performanee. A conir.i£t is 
to bv 1 enforced ac '»rding to its terms, where no general 
principle of law .ntervenes to proinbit the execution of 
it. The vis major et caius fortuitus of the civil law are 
not recognized by our law as excufes : the party may pro- 
tect himfclf againtt thefe by exprefs ttipuh’fion. For 
which Par a dim v. Jan?, AIL 27., and The Company of tie 
Jirecknot k and Abergavenny Canal Navigation v. Pritchard % 
6 Term Rep. 750. were cited. There is no inftance of an 
exprefs contra&l qualiBed on the grounds of inevitable nc- 
ceflity or accident intervening to prevent the performance 
of it, if it be not illegal j as in the inftance put in 1 Ld. Ray . 
321. If the defendant meant to proteft himfclf againtt 
the afts,of the king's t nemies, he fliould Jiave lb provided 
in his contract. And though the exception as to <c re- 
Jlraint of princes and rulers ” has been confidered to be in- 
troduced into thefe contra&s for the benefit of the 
matter, according to Blight v. Page 3 before Lord Kenyon , 
cited in 3 Bof Pull. 295. and Touteng v. Hubbard , ib. 
298.; yet according to the general rule of law in 
jo Rep. 106.6. 3 Com , Dig . 334. Faits } E. 8. and 
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Plowd. 1 7 1. that every exception is to be conftrued 
ftriflly againft the perfon for whofe benefit it is intro* 
duced, the cafe in queftiou is not within the exception ; 
for this was no adual reftraint; only an apprehtnfion of 
it, an approximation to it : the rellraint was not actually 
impofcd on Brtitjb (hips till fix weeks afterwards. 

For the defendant* it was admitted that the terms of 
exception id the contraft were not to be extended ; but it 
was infifted that other nectfiary exceptions might be im- 
plied 5 and that it is a paramount duty impofed by law on 
the matter to afl for the benefit and fafety of the (hip* the 
crew, and the cargo, and ttill more to the ftate to which 
he belongs. He may throw the cargo overboard in cafe 
of diftrefsj though that be only from the reafonable 
vpprehenfton of danger. Mol!oy % 255. Upon a queftion 
between the owner of goods on board and the matter, if 
tfie latter had remained after advice and reafonable warn- 
ing of an expefted embargo, which had afterwards taken 
place, by which the owners loft their goods* would not 
an aftion have lain againft him ? The matter of the (hip is 
agent for the freighter as well as for the owner. He has 
one duty, to take on board the cargo ; and another para- 
mount duty, to do the heft he can for all concerned, and 
to preferve his (hip and crew for the (late as well as for 
the individuals concerned, to prevent them from falling 
into the hands of an enemy : and thi9 was evidently a 
hoftile embargo. In Touteng v. Hubbard 9 3 Bo/, & Pull. 
301 . Lord Alvanley lays down the principle, f( that where 
the policy of the ftate intervenes, and prevents the per- 
formance of the contract, the party will be excufed.” 
It might under fume ctrcumftances be criminal in a maf- 
ter riot to take reafonable warning to avoid an enemy. 

A party covenanting to build a houfe by a particular day 
4 was 
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val held to be excufed from performance at the day, by 
jreafon that the plague was in the place ; becaufe he was 
not bound to rifle his life for it. i Roll \ Abr. 450. pL 10. 
So here the jury have found that the mailer a£led as he 
did under a reafonable and well grounded' apprehen (ion 
fit a hoftile feizure. 

In reply 3 the argument deiived from the marine lay 
of Jettifon was anfwered by dating, that it only applied tQ 
aflual impending danger, and not to a diftant apprehen- 
fion of it. That though the captain might be deemed a 
general agent for the fhipperj yet not fo, where another 
agent was pointed out. 

Curia adv. vult, 

Lord Ellenborough C. J. now delivered the opinion 
of the Court. The queftion between the parties in this 
cafe arifes upon an agreement in the nature of a charter- 
party. The parties are the merchant freighter on the 
one hand, and the mader on the other : each contra&ing 
for himfelf with the other, as principals. Under fuch 
circumdances any condru£live agency on *hepart of the 
defendant, in his charadler of mader, for the plaintiff, as 
the freighter of goods, is wholly out of the quedion. 
Their relative claims upon, and duties in refpcll of, each 
other are conclulively fixed and defined by the terms of 
their own written contract. No exception (of a private 
nature at lead) which is not contained in the contrail 
itfelf, can be engrafted upon it by implication, as an ex- 
cufe for its non-performance. The rule laid down in the 
cafe of Paradine v. Jane f Alleyn 27., has been often re- 
cognized in courts of law, as a found one ; i. e. that 
<< when the party by his own contrail creates a duty qr 
fi* .charge ppon himfelf, he is bound to make it good, if 

" he 
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u he may; notwithTianding any accident by inevitable 
u neceflity; becanfe he might have provided againft it 
t{ by his contraS.*' And this has been recognized in 
feveral cafes, as in Bullock v. Doiymitt, 6 Term Rep 650. 
and The Company of Proprietors of the Bre , knock and Aber- 
gavenny Canal Navigation v. Priuhard and Oil ers> 6 Term 
Rep . 750, It has been contended that the exception 
contained in this contrafl, of <c reftraint of princes and 
rulers during the voyage,” excufes the not taking on 
board a complete cargo in this cafe, But, without con- 
fidering whether this proviGon refpc fling refit ai\t of 
princes , &c. be at all applicable by way of excufe for the 
non-performance of this part of the mafter\> ftipulateJ 
duty, viz. the taking on board a complete cargo ; yet, at 
any rate, the reftraint meant mud be an aftual and ope- 
rative reftraint, and not a merely expc&ed and contingent 
one, as this at mod only was. But, it has been further 
argued by the defendant’s counfel, that fuppofing the 
mailer, in refpe£t of his exprefs contract, not to be other- 
wife juftifiable in regard to the freighter ; yet, that he i 9 
fo, at any rate, on the ground of his paramount duty to 
the ftate 5 which required him to fave the property and 
crew under his charge from the impending peril of an 
inftantly expefled embargo : and, that, in every private 
contraQ, however exprefs in its terms, there is always a 
refervation to be implied for the performance of a public 
duty, in which the intereft of the ftate is materially in- 
volved. That no contrafl: can properly be carried into 
effeft, which was originally made contrary to the provi- 
lions of law ; or which, being made confidently with the 
rules of law at the time, has become illegal in virtue of 
fome fubfequent law ; are propofitions which admit of no 
doubt. Neither can it be queftioned, that, if from a change 

in 
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In the political relations and circumftances of this country, 
with reference to any other contrails which were fairly and 
lawfully made at the time, they have become incapable of 
being any longer carried into effed, without derogating 
from the clear public duty which a Briiijh fubjrft owes to 
hisfovereign and the ftate of which he is a member j the 
non-performance of a contrail in a (late fo circumftanced 
is not only excufeable, but a matter of peremptory duty 
and obligation on the part of the fubjed.. But in order 
to found this new public duty, which is to fuperfede the 
performance of his former private one, it is neceflary that 
an aitual change in the political relations of the two 
countries fhould have taken place ; and that the danger to 
refult to the public interefts of his own country, from an 
obfervance of the contrail, fhould be clear immediate and 
certain. In fhort, fuch a ftate of circumflances inuft be 
(hewn to exift, as that the contraft is no longer capable of 
being performed by him without a criminal compromife 
of his public duty. Can any thing of this kind be faid* 
with truth, to exift in the prefent cafe ? No ailual change 
in the political relations of Great Britain and Rujfia had 
then taken place. The danger to refult from remaining 
at Cronjladt was neither immediate cr certain : in point of 
fafl it attached only at the diftance of many weeks after- 
wards . And no one can venture to fugged even in argu- 
ment, that the loading in queftion might not have been 
completed without any criminal compromife of public 
duty. Indeed to allow a man to withdraw himfelf from 
the performance of a diftind pofitive contract, upon the 
ground of fome fpeculative inconvenience fuggefted as 
likely to refult from fuch performance to the general inte- 
reds of the ftate, would afford great encouragement to 
difingenuous fubtleties and refinements upon fubjcdls of 
10 this 
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1809. this kind, and would render all reliance open the folerrm 
ftipulathms of parties in commercial matters precarious 

At union r 

and infecure ; and which encouragement this court would 
mofl: relufihntly lend its affiftance to adminifter. For 
thc-ie^fona already given, fuch an argument has no foun- 
dation to reft upon in the prefcnt cafe. Therefore, nei- 
ther upon this ground, any more than upon the others 
already confidered, is the plaintiff precluded from a right 
to recover. The confequence is, that the verdid for 
the plaintiff mult (land, and the poftea be delivered to 
the plaintiff. 


'Awflsih. Conway and Davidson againjl Gray. 

A foreigner in- t^HIS was an aftion againft an underwriter on a po- 
<funng in this JL 

country his (hip licy of infurance, dated 25th of January i8c8, ef- 
or goods on a 

voyage i< not felled in the name, of the plaintiffs, on wheat and peas, 
don upon an ' as intereft might appear, on boaid the fliip Swift, at and 
theproperty^n” from ?"* t0 Liverpool. The declaration .ftated 
own country, ** t ^ lat whilft the vcflel w,s at Ne%j York with the good, 
" hls *• on board, and before her departure from thence to Liver- 

virtually 1m- * 

plied to every pool, (he was and dill is reftrained by the Government 

Government, of the United States of America from proceeding on her 

voyage, and is ftill detained at New York ; by mean, of 

which reftraint the cargo on board is wholly loft. The 

having been fir ft fount charged the intereft in the cargo to be in the 

configned by 

fuch foreigner plaintiffs jointly \ the fecond, in the plaintiff Davitffon 
count and nfle alone) ihe third, in ,one J* Townfetid* The dtfcndaitf 

to Briti/b mer- 
chants heie, 

who in confequence of fuch conGgnment made advances to the foreigner ard made in- 
turance upon die goods on his account ; debitirg him with the premran>» i and tj»e goqda 
were afterwards abandoned in confequtnce of fuch embargo; held tlut -s the foreigner 
could not recover again# the underwriters, his ponfignees could not recover their advances 
under a policy made for the benefit of tl.e foreigner, chough made in flicir, names, as intereft 
might appear; however thry might hjw« infuied ihcir P paraje inured* by a policy made ok 
tliCit own account,, 

pleaded 
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pleaded the general iflue ; ancUat the trial M L&ncafler, 
a verdidi was found far the pUintiif*, fubjcil to the opi- 
nion of the Court on thefe fads. 

The plaintiffs, Conway and DaviJjon, are Britijb fub- 
jeCls, carrying on buliuefs as merchants tin Liverpool, 
where Conway refines ; but Davidjon has for fome time 
paft reiided in America. Th eSwi/t belonged to a fubjectof 
the United Slates )i America. In Nove inker and Decern* 
Ur 1607, Ttwnfeml, a rrfident citizen of the U. S. of 
America , and the perfon in whom the intereft is averred 
in the third count, (Lipped a quantity of wheat and peas 
on board the Swift and two other vrbeh, and configned 
the fame to the plaintiffs, Conway and DavtdjUi, at Livtr- 
pjol : and the following bill of lading and invoice were 
made out, and duplicates thereof fent to the plaintiffs, 
and rfccJved by them Bill of lading — “ Shipped in 
good order, &c. by J . Townfcnd, a native citizen of the 
United States, in and upon the good fhip the Sioift % 

whereof is matter, See. Price , now lying in the port 

of New York, and bound for Liverpool , to fiy, 4920 
bufhels of wheat, & c. being to be delivered in the like 
good order, at the aforffaid port of Liverpool , (the dan- 
gers of the feas only excepted ,) unto Meff. Conway and 
Davidfon , merchants there, or to their afligns, he or they 
piying freight for the faid wheat, Sc e. at 1/. bd. per 
bufliel. See . In witnefs,” See. (Dated at New York, 23d 
of December 1807, and figned by I. Smith, the purfer). 
M Invoice of wheat and peas (hipped by J - Townfcnd, a na- 
tive citizen of the United States, on board the (hip Swift, 
Capt p . Price , bound for Liverpool, and conGgned to Mcff 
Conway and David/on, merchants there, for fales and 
returns on account and riik of the (hipper.” The parti- 
culars of the (hipment are then fpecified, and. the invoice 
Vol. X. N a figned 
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figned at New York % 23d December 1807 by J. Towtifend. 
Before the fliipment of the wheat and peas the plaintiff* Da- 
vidfon had agreed to grant Townfend an anticipation of 
tfooo/.on account of the cargo, by bills on the plaintiffs C0/7- 
way und Davidfon: and accordingly, on the 7 th of November 
1807 Townfend drew on Conway and Davidfon on ac- 
count of the cargo three bills of exchange for 1000/. 
each, at three months date, and three other bills of ex- 
change for 1000 /. each, at four months date; which 
bills were accepted by Conway and Davidfon , and when 
at maturity were duly paid in England by them. Part of 
the wheat and peas by one of the other veff'cls arrived in 
Engtandy and was fold by Conway and Davidfon y and the 
proceeds received by them : but on the whole tranfac- 
aftion of the. wheat and peas Townfend is (fill indebted to 
the plaintiffs in 2122/. iSr. 3*/., which is more than the 
fum infured. The wheat and peas in queftion were of 
greater value than the fum infured. Townfend is alfo 
indebted to the plaintiffs on the balance of their general 
account. The defendant fubferibed the policy in queffion 
on the 25th of January 1808. The premiums of infur- 
ance on the wheat and peas were charged by the plain- 
tiffs to the account of Townfend. On the 2 2d of De - 
ember 1807 an aft was paffed by the U. S. of America for 
laying an embargo on all veffels in the ports and harbours 
of the U. S. ; whereby the embargo was laid on all 
veffels in the ports and places within the jurifdiftion of 
the U. S., cleared or not cleared, bound to any foreign 
port ; and which direfted that no clearance Ihould be 
furniflied to any veffel bound to any fuch foreign port, 
except veffels under the immediate direftion of the Pre- 
Cdent: with a provifo that nothing therein contained 
Ihould prevent the departure of any foreign veffel, either 
S in 
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in ballad, or with goods on board, when notified of that 1809. 
aft. By virtue of this embargo the veflel which was at 

J 1 OoNWAV 

New Tori in the U. S. of America with the cargo on <igaUffl 
board, was on the 25th December 1807, when the em- 
bargo was firft known there, detained and prevented 
from proceeding to Liveipool , and flill continues fo de- 
tained. The plaintiffs, when they heard of the deten- 
tion, abandoned the veflel to the underwriters. The 
queftion for the opinion of the Court was, Whether the 
plaintiffs were entitled to recover upon any of the counts? 
in which cafe the verdidl was to be entered for the plain- 
tiffs accordingly : otherwife a nonfuit was to be entered. 


Conway and Davidson agawjl Forbes. 

THIS was a fimilar adtion on another policy of infur- 
ance on cotton on board the fame fliip, laying the intcreft 
in the -two firft counts the fame as in the other a&ion, 
and in the third count in A, Macomb . The fadts ft a ted 
were in fubftance the fame as in the former cafe. Ma* 
comb, by whom and on whofs account and rifk the cot- 
tons were (hipped and configned from America to the 
plaintiffs at Liverpool , being a refident American citizen, 
had agreed, in D^nnkr 1807, with the plaintiff David - 
forty who was then in America , to make fuch confignment; 
and Davidfon agreed to grant him an anticipation of 7500/. 
by bills on the plaintiff's houfe it Liverpool on account of 
the cotton, and which was the firft tranfaftion in trade be- 
tween thefe parties. Six bills were accordingly drawn bjr 
Davtdfon himfelf on Conway md Daviifin , to this amount 
in the whole, on the 22d of December 1807, at 5, < 5 , and 7 
'months, and the cotton was (hipped and configned to the 
N n 2 plaintiff* 
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plaintiffs at Liverpool , accompanied with a bill of lading 
and invoice; but the plaintiffs' houfe afterwards refuted to- 
accept the two firh tets of bills at 5 and 6 months, 
which were noted and returned to America 5 but when the 
two bills at 7 mouths,, for icod/. and 150c/. became due, 
they paid them to the holder, aud their amount is hill 
unpaid to the plaimifis. This c*»te alfo hated a letter 
from David [on to Co/: way % dated New Dork) 23 d of De~ 
cember 1807, the day after the a£t of the American legi- 
fhture pafted, hating the flripment of the co. f on from 
Macomb , and the writer's expectation that the Swift would 
fail the next day ; which letter was fhewn to the under- 
writers at the rims the policy was cfnfted. This cafe 
further hated, it) addition to the other, that information 
ot the embargo arrived it I. ran pool on the 26 th of Jam/- 
ary iSc8 ; but at that time the plaintiff i.oaway had re- 
ceived no information of the cotton b« ing artually (hipped 
at New York; nor did lie know of it& being fo dripped 
until the nth of lubruary , when he received fuch infor* 
mation in a letter irom Davidjln , dirt ding him alfo to 
abandon to the underwriters ; which he accordingly did 
on that day. 


M ujrv avYnift Suidiun. 

THIS was another cafe depending upon the queftion 
of the American embargo, nrifing out of an aAion 
againft an underwriter on a policy of inluratice, dated in 
the firfl count to be dated the 2 2d of January i8c8, on 
the drip Georgia , at and from Savannah in Georgia to Li- 
verpool ^ valued at 6000/. and declared and underhood to 
be regihered in the name of the plaintiff, conful of the 
United States of America redding at Liverpool \ who was 

the 
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die foie owner, and to be made againft all rifks whatfo- 
‘ ever, Brittfj cipture excepted, including any and every 
irregularity or want of pipers, in cafe of capture or 
detention by any power whatever, Rriti/b excepted. 

This cafe Rated that the plaintiff was born in America, 
and refided there till the year 1786, when he came to 
refide at Liverpool as a merchant. In 1790 he was ap- 
pointed, and has fince continued conful of the United 
States of A met La at Live' pool. By the navigation laws 
of Ahicrtca a privPege is allowed to its confuis refiding in 
foreign countries to hold Amniiin flirps or parts of fuch 
{hip-,, jiotwithRanding their refulence out of the U. S., 
a privilege not granted to any other defeription of its 
fubjedl*', unlcfs. to a ciiizcn of the U. S. refiding abroad 
and having a partner and houfe of trade in the U. S., 
who isnllo a litizen. The plaintiff has had no houfe of 
trade in A met u a fin^e he left that country in 1786. He 
was foie owner of the fhip Georgia , in fured, which was 
an American vcffel, and regillered as Rated in the policies. 
The cafe 'then Rated, as before, the embargo aft of the 
2id of J)ti\ % nber 1807, and tint the plaintiff", when he 
heard of the detention, abandoned the veffel to the under- 
writers It alfo Rated a letter of the 7th of January 
1808, received on the icth of February by the plaintiff 
from his correfpondent in America, Rating that he had 
juR received intelligence of tlje embargo, and that if 
it were confirmed it would be belt to bring the Georgia up 
to Savannah Town, and let her lie in fafety. The Georgia 
was accordingly hauled up the river to the town by the 
.plaintiff’s agents. 

Thefe cafes were all argued in Michaelmas term laft by 
Ljttledale for the plaintiffs, and by Scarlets for the de- 
N n 3 fendants. 
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fcndante. And it was contended that the » underwriters 
were liable for the detention of ihe (hip and goods under 
the embargo of the American government, though the rc- 
fpeftive owners of the property were Arnei tcati fubje£t$ ; 
there being, as it was (aid, nothing again A; the laws or po- 
licy of this date in a foreigner infuring here againd the 
a£U of his own government \ whatever quedion there 
might be as to the legality of an infurance by a fubjeft of 
this country againd lofs by an embargo hid by our own 
government; the legality of which however was main- 
tained, as it made no difference to the date on which 
of its fubje&s the lofs fell. But fuppofing the Court to 
be of opinion that a foreigner could not claim to be in- 
demnified againd the a£U of his own govtrmnu t , it 
was then contended for the plaintiilo in the two firft 
aftions, that as confignees of the goods, and Living 
paid a confideration for them up to the extent of the 
bills drawn upon and paid by them, they had a lufheient 
entered to entitle them to recover on thofe policies : 
and further, that David/on had a fuflicient interdt to 
maintain the aftion as drawer of the bills in rhe fecond 
cafe which had been refufed acceptance and had been 
returned protefted to America , he being liable as drawer 
* to pay the fame. Xhefe were the principal puints made 
in argument ; but it is unneceflary to detail the 
arguments, as the fubdance of them was dated by the 
Court in giving judgment. The cafes referred to on 
the fird point were Rotch v. Edie, 6 Term Rep, 413. 
Kellner v. Le Mefurter, (explained in Lubbock v. Potts, 
7 Eajly 451.) 4 Eajly 396. Tout eng v. Hubbard , 3 Bof. 
IA Pull. 291. and Hadley v. Clarke, 8 Tetm Rep, 259. 
On the fccond point, Caldivell v. Ball, 1 Term Rep . 205. 
Hibbert v. Carter 9 ib. 745. Hill v. Secretan , 1 Bof Etf 

PulL 
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Pull. 3 j j. Woljfe v. Horncajlle, ib. 3 1 6. Lurena v. 
Craufurd, 3 Bof. tyf Pull. 103. and Thompfon r. Tay- 
lor, 6 Term Rep. 478.} and Tide Barker v. Blahs, 
<J Eqft, 283. 

Curia adr. vult. 
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Lord Ellenborough C. J. now delivered the judg- 
ment of the Court in thefe feveral cifes. 

Thefe were cafes in each of which the plaintiffs claimed 
a right to abandon, in confcquence of the American em- 
birgo in December 1807 ; and the main queftion in each 
was the fame. The firfl was upon a policy on goods on 
board the Swift, at and from NewTork to Livet pools and 
the imereti was averred in one count to be in the plain- 
tiffs jointly \ in another, in one of them only, i. e., Tho • 
mas David foil; and in a third, in John Townfsnd* Tow t fend 
was a refident citizen of America, and had confined the 
goods to the plaintiffs for fale, on his ( Townfud’s ) ac- 
count and rifk. The plaintiffs, Conway and Davidfon, are 
Jjrili/b fubjefh, carrying on bufinefs as merchmts in 
partnerfhip at Liverpool > Conway refilling at Liverpool \ 
and Davidfoh having for fome time pad refided in Ame - 
rica. The invoice and bill of lading are dated the 23d 
of December 1807. Before the Shipment Davidfon Ind 
agreed to grant Towtfend an anticipation of 6oco/, on 
account of thefe and certain other goods, by bills on the 
plaintiffs: and accordingly, on the 7th of November 1807, 
bills to that amount were drawn by Townfend on the 
plaintiffs, and thefe bills were accepted by Davidfon , the 
partner of Conway , in America , within a day or two after 
their date, aqd were paid when due by the plaintiffs. 
The plaintiffs have been reimburfed part of the amount 
N n 4 of 
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1809. of thefe bills ; but 2122/. i8j. 3 d. is (bill due to them 
upon that tranfaflion. This policy was # fubfcribed on 
^agatnft* the 25th of January 1808 5 and th<* plaintiffs charged the 
Conway premiums to TownfendV anount. Oil the 22d of Decern - 
Fokb ^ r an a< ^ W * as by the American government 

AUuyr f or laying an embargo on all (hips and vcffels in their 
Shj&ddxn. ports. Hy this embargo this veflel was detained ; and as 
foon as they heard of the detention, the plaintiffs aban- 
doned. It is ffated indeed in the cafe of Conway v. Gray , 
that the plaintiffs abandoned ihevejj'di aiul nothing is fatd 
as to the goods ; and as the inlurance was on the goods, 
an abandonment of the v^Jfel could give no cliim; but 
we prefume that this is a miftakc, and tha/ the goods 
were abandoned. 

In the feco'id Caufe, [Conway ami An otfar v. Forbes ,) 
the fails art* merely liin'dar. The policy was upon goeds 
in the fame (Lip; thofe goods were (hipped by Alexander 
Macomb, a refldent American citizen ; they were con- 
fig ned to the plaintiffs, on Macomb's account and rifle* 
David/on agreed to grant Matomb an anticipation of 
v 7500/. by bills on the plaintiffs, drawn by Dvouifon in 
Jhntrica; and the plaintiffs have paid 250 u/. upon thofe 
bills. The bill of lading and invoice arc dittd at New 
Tork the 24th of December 1807, and the policy is dated 
the 25th of January 1 8c 8. The plaintiff* charged the 
premium to Macomb, 

In Maury v, Shedden the policy was upon fhip valued 
at 6000/. ; and the plaintiff, the American conful, who 
was then refident at Liverpool , was the foie owner. Mr. 

- Maury is a native of America , but came to refide at Liver - 

pool as a mei chant in 1786 ; and from the year 1790 has 
been the American conful there. The (hip is an American 

veflel* 
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veffcl, and regiftered there under a privilege allowed by 
the navigation laws of America to their confute. 

Upon each of thefe cafes this queftion arifes; ift, 
Whether the American embargo will warrant an abandon- 
ment by or on behalf of an American fubjeft; and if 
not 5 then a fecond queflion arifes in the firfi and fecond 
caufes ; Whether Conway and Davidfon t as configneesof 
the goods, being in advance to the confignors and under 
acceptances for them, have a right to apply the policies to 
their own interefts,ns fuch 9 and to abandon on that account. 
As to the firft; in all queftions arifing between the fubjefts 
of different dates, each is a party to the public authorita- 
tive afts of his own Government; and, or. that account, 
a foreign fubjeft is as much incapacitated from making 
the confluences of an aft of his own flare the founda- 
tion of a claim to indemnity upon a Briti/h fubjeft in a 
Brilijb court of juflice, as he would be if fuch aft had 
been done immediately and individually by fuch foreign 
fubjeft himfelf. This feems to be eflablifhed by Toutcng 
v. Hubbard , 3 Bof Pull . 291. That was an aftion by 
the owners of a Swedijb veffel againfl a Brili/b fubjeft, 
for not fupplying the veffel with a cargo at St. Michael's. 
The failing of the fhip from this kingdom had been pre- 
vented a confiderable time, and until it was too late for 
the fruit feafon at 5 /. Alichael's , byan embargo here upon 
Swedi/h veflels. That'embargo was in the nature of re- 
prifals for what were confidered afts of aggrefliori by the 
Swedi/b Government. The Court was of opinion, that 
if that had not been the cafe of a Swede againfl a Britifis 
fubjeft, the plaintiff would have been entitled to reedver : 
but as the embargo was produced by afts of the Swedi/b 
Government! and every Swede was to be confidered a 

party 
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party to thofe afts, it was in effeft the plaintiff’s own 
fault that his veflel was detained; and then the lofs 
which refulted from it was one he ought himfelf to bear. 
He was bound to proceed with all convenient fpeed; 
the afts of his Government led to his being prevented ; he 
was confldered as a party to thofe afts 5 and was there- 
fore looked upon as having failed in his part of the con- 
tract viz. to fail with all convenient fpeed. In the cafes 
now before the Court, the foundation of the abandonment 
is an aft of the American Government : every American 
fubjeft is to be confidered as a party to that aft ; -it has, 
virtually, the concurrence and confent of all, and, amongft 
the reft, the concurrence and confent of the aflureds in 
thefe cafes : the aflureds therefore have joined in a refo- 
lution, that the (hips in queftion (hall not be allowed to 
fail, but (hall remain in their ports : and is it poflible for 
them afterwards to make their not failing the foundation 
of an aftion ? The party who himfelf prevents the aft 
from being done has no right to call upon the under- 
writers to indemnify him againfl: the lofs he may fuftain 
from fuch aft not being done. Where the infured 
and infurer are both fubjeft9 of the fame (late, the 
cafe will (land upon very different grounds of con- 
(ideration. 

As to the fecond queftion ; Whether the confignees 
have not a right to apply the policies to their own in- 
terefts, and to abandon on that account ; we are of opi- 
nion that they have not. It might perhaps be diflicult to 
make out that they had fu~h an intereft as was capable 
of abandonment ; becaufe they were to have no control 
over the goods but upon their arrival in England . And 
it may alfo be very queftionable whether any policy, 

which 
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which is effeded clearly to cover the intereft of the con* 
fig nor, can be applied to proted the interefl of the cen- 
fignce. But the particular ground of our decifion is this, 
that where a policy is effeded on behalf of the confi^nor, 
and the condud of the confignor, or of the ftate to 
which he belongs, has taken away from him the right of 
enforcing it diredly and effcdually foj his own benefit, 
the conlignee is not at liberty to apply it to his intereft, 
and enforce payment as though it had been made on his 
account* We do not fay a confignee may not infure; 
we only fay that he is fo far identified in incerelt and 
right with his confignor, as not to be able to apply with 
efted to his own intereft, which is derived out of that of 
the confignar, an infurance which was effeded in order 
to cover the intereft of the confignor ; but which, upon 
the principle already dated, cannot be available for that 
purpofe. The underwriter has an implied pledge from 
the affured, that he will do no ad toobftrud the voyage; 
and when that pledge is broken by th- perfon on whofe 
account the infurance was made, can another perfon, 
who has paid no premium out of his own pocket, ftep in 
to take the benefit of that infurance, merely becaufe his 
dealings with the allured would have enabled him to have 
infured in his own name. There is no cafe which de- 
cides that he can, and it would be grofs injuflice that he 
fhould. Wolff's v. HorncnJUe % i Bo/. & Pull. 3 1 6 ., which 
was cited in the argument, goes no fuel) length. In that 
cafe the plaintiffs had effeded a policy to cover the in* 
tereft of one Lund in a cargo, and had advanced 300/. on 
the credit of that cargo : the main queftion was, Whe- 
ther the policy were fo effeded as to cover Lund's in- 
tereft : and if it were not, then it was contended that it 

might 
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might be applied to cover that intereft which the plain- 
tiffs had acquired by their advance of the 300/. The 
Court were unanimous that the policy was fo cffwtted as 
to cover Lutu£ s intereft ; fo that a decifion upon the 
other point was unneceffary $ but they intimated a clear 
opinion upon that point, that the plaintiffs had an infur- 
rable intereft : and they feem to have thought the pobey 
might have been applied to it, if it could not have been 
applied to Lund' s. How does that tuf*, however, bear 
upon this ? I.und had done no a£t to forfeit his right 
upon the policy; and if he could not have recoveicd, it 
would have been merely becaufe the policy was not ef- 
fected fo as to be capable of covering his intereft ; the 
only objection made to Lund' s intereft being, that 
had made the infurance without orders or authority from 
Lund: and then if it could not apply to the 30c/. the 
plaintiffs had advanced, it would have been applicable to 
nothing. Here the policies were effected, fo as to be 
capable of covering the confignors* intereft, and for the 
exprefs purpofe of doing fo : they are applicable to that s 
and the confignors have forfeited theii rights by the a£fc 
of their Government. The cafe of IVolJfe v. HorncaVk, 
therefore, concludes nothing in favour of thele plaintiffs. 
In truth in that cafe had the plaintiffs been allowed to 
recover upon their own intereft, on account of the ad- 
vance they had made, it would in fubftance have been 
filtering Lund to recover pro tanto ; becaufe then they 
could not have reforted to him for reimbursement : and 
in thefe cafes, if Conway and David/on were allowed to 
recover in refpe£t of their advances, it would in fub- 
ftance be fuffering the American confignors to recover 
«pro Unto, becaufe it would wipe off the claim which 

Conway 
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Cwway and Davidfon have upon them. In IVoJfe v. 
Homeaftli it would have been in furtherance of juilice, 
bccaufc Lund had done nothing to forfeit his claim upon 
the policy : in this cafe it would be againflt juftice, be- 
caufe thefe American confignors have done that by which 
their claim is precluded. For thefe reafons we are of 
opinion, that in each of thefe cafes the poftea mult be 
delivered to the defendant. 


Doe, on the Demife of IIardwicke, againfl 
IIardwicke. 


r j^jl IS cafe was argued iti Michaelmas term Jail by 
Abbott for the plaintiff, and Jervis for the defend- 
ant. The argument turned wholly on the intention of 
the tdbtor to be collected from the particular provifions 
of a very perplexed will. And after co ^deration, 


Lord F.llenborough C. J. now delivered the judg- 
ment of the Court. 

This was an rjedlmcnt for premifes at Tytberington in 
the county of Glcuctfter ; and both parties claimed under 
the will of Dr. Peter liar dwiche ; the lefforof the plaintiff 
under a refiduary claufe in the will ; and the defendant 
under a leafe, which he infilts was warranted by a power 
which the will contains; and the cafe depends upon tjie 
validity of that leafe. Dr. Hardiuicke by his will devifed 
part of his eftates (not now in queltion) to trullees, in 


and then giving this general power, “ that when and fa often as the lives 
t ft res before g ven lhall he by death reduced to two, that then it fh ill be in 
■* prrfon or perlons then enjoying the bid eftate or eftates to renew the fame 
i‘ or pei Tons to whom the revenue thereof fhill belong by adding a third h a 
'* and paying fucb revtrlioncr two years put chafe lor lucJi renewal; an# 
>* eithei of the fnd two lives on payment of one yuu's purchafe Heir 
of renewal onl> authorized the addition of one life to the chi te on cachtfUtt 
one exchange oJ a life. 
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r8op. tfuft to fell and pay debts and legacies ; and fubjeft 
1 thereto, he derifed part of it to his nephew Jamti Hard- 

Harpwicki wide for life ; with remainder to hia firft and other fona 
h^rpwjcki. m ftttlement ; with feveral remainders over. The 
teftatorsthen dcvifes feven different eftates,, the laft of 
which is the eftste in queftion. The firft he devifed to 
his nephew Samuel for life ; remainder to Samuel 9 s wife 
for life ; remainder to all and every his children for their 
rcfpe&ive lives. The next he devifed- to his nephew 
James for life ; remainder to James 9 s lifter Elizabeth for 
life : and power is given to them “ to add or declare 
“ another life or lives to make three, in like manner as 
** after mentioned for other perfons to do the fame.” 
The third eftate he gives to truftees during the lives of his 
brother Jofeph and his four children, in truft'to pay a 
moiety of the rents to Jefeph for life, and the other to Ris 
children, and upon Jofeph’* death to pay the whole to 
the children. The fourth eftate he gives to his nephew 
George for life; remainder to George 9 s wife for life; re- 
mainder to all and evejy the children of George for their 
lives. The fifth eftate he gives to his niece Rachel (wife 
of Daniel Ludlow) for life ; remainder to her fon for life. 
The fixth eftate he gives to his brother Benjamin for life; 
remainder to Benjamin *s wife for life ; remainder to all 
and every his children for their refpeCiive lives. And 
the feventh eftate he gives t > his filter Rachel Shellard for 
life; remainder to her hufband for life; remainder to 
their children Edward , 5 Thomas t and Mary , for their re- 
fpeftive lives. He then gave power to Mrs. Shellard \ his 
brother Benjamin , and his nephews Samuel and George , to 
dire& which of their children (hould have priority of en- 
joyment. After which follows the power upon which the 
cafe arifes* which is in thefe words. " And my will 

further 
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further is, that when and at often at the lives on any or ei- 
ther of my ejlates before given to my faid fitter, brothers, 
and nephews, Jball be by death reduced to two % that then it 
Jhall be in the power of the perfon or perfont then enjoying the 
faid eftate or ejlates to renew the fame with the pexfon- or 
perfons to whom the revenue thereof (hall belong and 
appertain, by adding a third life in fuch ejlate, and paying 
fuch reverfioner after the rate of two years’ purchafe for 
fuch renewal ; and alfi to exchange either of the faid two 
lives , on payment of one ‘year’s purchafe for fuch ex* 
change.” The teftator then limits the refidue of his 
ettate to his nephew James and his firft and other fons in 
'ihi£l fettlement ; remainder to his nephew Samuel and 
his firft and other fons in ftrift fettlement ; remainder to 
his brother Jofeph for life ; remainder to Jofepb' s firft and 
fecond fons, John and Peter, fucceflively, and their firft 
and other fons in ftri£l fettlement ; remainder to Jofeph'% 
other fons in tail male; with divers remainders over. 
And he alfigns as a reafon for preferring his nephew 
James to his nephew Samuel , that James" s father had had 
great trouble in purchafing for him part of the eftate de- 
vifed. By a codicil the teftator provides, fC that no wife of 
any of his brothers or nephews fhould have power 10 add 
or exchange any fecond hufband ai a third life.” Tlufe 
feem to be the material parts of the will and codicil. 

On the ill of December 17 66 the lives upon the 7th 
eftate (that given to the She/lards) were reduced to two ; 
and George Hardwicke being the perfon then enjoying that 
eftate, he procured the addition of a third life. The ad- 
ditional life foon afterwards died; and on the 21ft of 
December 1770, George Hardwicke, being ftill the perfon 
enjoying the eftate, procured the addition of another life. 
Each of thtfe lives were put in by Jofph Ilardwickc who 
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was become entitled to the reverfion ftt life* Jofejph 
Hardwicke is Gnce dead, and the lives ere reduced to the 
lad additional one he put in \ fo that uofefs the leafc by 
which he put in that life is warranted by “the power, the 
leffor of the plaintiff is entitled to recover* ' For the plain* 
tiff it is contended, that the power warrants only one re* 
newul, and one exchange of a life, in refpe£t of each 
eftate: for the defendant, that it warrants repeated re- 
newals, and repeated exchanges of a life, from time to 
time, whenever the number of lives on earh eftate is re- 
duced to two. It is obfervable that the eftates for life 
given by this will are not eftates pur auter vie, but ejlates 
for lift given to federal per fans fuccejftvely ; and the exchange 
of a life, or the addition of a life, to be made when the 
lives on the eftate fo given (hall be reduced to two, muff 
be in the fame manner •, that is, the life of a perfon to 
enjoy the eftate for his or her refpeftive life, not of a life 
to be put in, during the continuance of which any other 
perfon to whom a life eftate i9 limited, or his or her 
affigns, (hall enjoy the eftate : fo that there feems no rea- 
fon why the teftator ftiould give a perpetual right of fuch 
nomination to perfons who mult be (hangers to him. 
The right of once mming a new life, and of exchanging 
an old life for a new one, might be with a view of ena- 
bling a brother or nepl ew to provide for a fecond wife, 
or to provide for a wife w! ich any of the Tons of his bro- 
ther, lifter, or nephew, might happen to marry : and the 
claufe in the teftator’s codicil feems to favour fuch a 
conftrufhon 5 by which he declares, that no wife of any 
of his brothers or nephews (hould have power to add or 
exchange any fecond hulband as a third life. This fhew9 
the teftator’s anxiety to exclude any ftranger from the 

enjoyment 
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enjoyment of his eftate \ and alfo (hews his intention that 
the life to be added (hould be that of a perfon by whom 
the eftate was to be enjoyed by him or her, perfonaliy, 
during life : for if his intention had been to enable the 
perfon enjoying his eftate to renew, by taking a leafe to 
himfelf and his affigns during the life of a nominee $ 
there could be no good reafon why that nominee, or 
ceftui que vie, (hould not be a fecond hufband of a bro- 
ther's or nephew's wife. Another argument for confining 
the power of renewal to one time only arifes from the 
language ufed by the teftator in the claufe giving that 
power to his nephew James , and James's filter Elizabeth , 
in refpc£t of the eftate given to them. The teftator has 
devifed an eftate to his nephew James for life ; remainder 
to James's filler Elizabeth for life ; with a power to them 
to add or declare another life or lives to make three, in 
like manner as after mentioned for other perfons to do 
the fame. Thefe latter words aflimilate the power given 
in this inftance to the power given in the devifes of the 
other eftates 5 with this only difference, that inafmuch 
as in the devifes of the other eftates, the limitation being 
to more perfons than two for fucceflive life eftates, the 
power of renewal is given only MjJien thofe life eftates 
(hall be reduced to two : but this eftate being given ori- 
ginally to two only, to take fucceflive life eftates, the 
power of nominating a third life is given to them imme- 
diately} but it is only given perfonaliy to them, and can 
only by the very terms of the power be exercifed once s 
and no reafon can be affigned why the power, profefiedly 
given to be exercifed in like manner , (hould be exercifed 
in a different manner. The argument in favour of a per- 
petual right of renewal, which prefled moft ftrongly, was 
Vot.X, Oo drawn 
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dratf n from the words, when and as often ; which it was 
faid could not be fatisfied but by a perpetual right of re- 
newal, whenever the ngmber of lives on each cftate fo 
given (hould be reduced to two. It appears however to 
us that thofe words do not require luch ex ten five con* 
ftruftion i and that the words, as often> more properly 
relate to the feveral occafions of the lives on the feveral' 
eftates being reduced to two ; inafmuch as there being 
more eftates than one where the lives will be reduced to 
two, that event will happen more than once; refpeft 
being had to the feveral different eftates. The defend- 
ant therefore claiming to hold in virtue of a fecond 
added life ; all the original lives and one added life being 
fpent; we are of opinion that the addition of fuch fecond 
life was not warranted by the power, and that the plain- 
tiff is entitled to recover. 


Poftea to the Plaintiff. 
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'jpHIS was fovenant upon a charter-party of affreight- j n # a A c J| 0 J! t enant 

ment, dated the Jtli of September i8©<$, whereby the party of af- 

' irciglitment that 

plaintiff, owner of the fnip Lord Duncan, of 933 tons the owner fhail 

burthen* of which A, Heartley was matter, let her to fortbwitbmxk* 

freight to the defendants for 12 calendar months certain andftro gf&c. 

from the 24th of September 1806, and from thence for ^^ 1 ™*** 

fuch lojiger period, if any, as the defendants fhould think ? nrf ktc P hcr (o » 
0 r . . is not a condi- 

fit to keep and retain the fame, upon the conditions and tion precedent 
1 - r . . to the rccow ry 

covenants thereinafter contained. And the plaintiff co- of freight, after 

venanted that the fhip fhould be navigated and furnilhed had u^en the 

with 50 pei foils, and fuch further number, not exceeding rtivice^ndufcd 

100, as fhould be required by the defendants ; the owner he, . lor a certain 
1 \ period : but if 

being reimburfed by the freighters for fuch additional the freighter be 

afterwards dc- 

number according to the average rate of wages and pro- laytd or injured 
vifions expended on the whole. That the (hip, during of repairing 
the time (he fhould be navigated and employed under the dy in damage!!’ 

charter-party, fliould be under the entire control of the ers ncgkaTo^ 

repair in the 

fiift inftance bad precluded the freighter from making ary ufp o^the veflel, that would have 
gone 10 the whole cor. lid t rat ion, and might have been inli-ftcd on as a bar to the action. 

x, A fhip having been let to freight far 12 mon hs, and for fuch longer period as the 
freighters fhould detain her, for which certain proportions of the freight were to be paid at 
the end of 2, 6, 10, and 14 montns, &c. it is no anfwtr to a breach for non-payment of fix 
months* freight due at the tncf of the 10 months, that the owner had covenanted to keep the 
veflel iff repair duiing the time fhe was freighted* and that Ihc was notin repair •when the 
freighter flipped goods on board her during the 12 months, which made it nectflary foi him 
to unload and repair her, whereby fhe was unferviceablefor part of the fix months; nnd that 
he had paid the freight for all the time the was ferviceable ; and that Ihe was not in bis fir- 
vice for 10 months in the whole: for non conftat but that after ihe had been ufed by the 
freighter, fhe wanted repair without any default of the owner, or that he was guilty of any 
delay in making the repairs ; and the freight would ftill run on during the time of tepair. 

3. The freight being referved at fo much per month, was earned at the end of each month, 
although the ftipulated times of payment were from 4 months to 4 months, and the (hip were 
loft before the end of 14 months. 

4. An allowance for extra men being covenanted to he paid by the freighter, the refidue 
of which (after part payment) was not to he paid till the flip's difeharge, or return from her 
voyage* and the ftilp having failed on a voyage to St, Domingo , where fhe arrived, hut was 
burnt before her return ; held that fuch lofs was a difeharge of her from the freighter’s em- 
ployment, at if by the a €t of the freighter ; on which fuch extra allowance became payable. 
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defendants} fo far as related to all orders for failing} des- 
tination, and delay. And the defendants covenanted to 
pay to the owner, for t^e hire and fervice of the (hip for 
the faid term of 12 calendar months, and futh longer 
period as they fhould keep the fame, the freight and rate 
following} yiz. 24 s. per calendar month per ton, being 
1119/. 12/. per month, commencing from the 24th of 
September 1806, and aiding tuhtn the JJjip Jhould be returned 
to the river Thames, and there by th freighters dictated 
to be dif charged : it being undcritoocl that *he freighters 
fhould not be at liberty to difeharge the fhip abroad} al- 
though file might be abroad at the expiration of the faid 
12 calendar moths, or at any o:hcr place, but within the 
port of London . And that the freight fhould be paid in the 
proportions and at the periods following, viz. 2 monthb 
freight at the execution of the charter-party either in calh 
or by accepted bills of the freighters at 3 months from 
the faid 24th of Septcmler\ 2 months more at the end 
of 6 calendar months from the faid 24th of September ; 
2 months more at* the end of 10 calendar months; 2 
months more at the end of 14 calendar months, fhould 
the fhip be fo long employed ; and in like manner 2 
months more at the end of every fucceeding 2 calendar 
months, until the Jhip Jhould be di /charged j and immediately 
upon fuch difihargey the balance to be paid by the freighters 
in cadi or their acceptances' at 3 months. That the 
freighters fhould pay all port charges, tonnage duties, 
dock dues, and all other duties and dues, except lights and 
pilotage, which were to be prid by the owner. That 
they would reimburfe to the owner the charges for addi- 
tional men beyond 50 as before mentioned j two calendar 
months allowance for fuch additional men to be added to 
the firft payment of freight - 3 but the refidue of fuch allow- 
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ence not to be paid until the Jhip’s difharge , or return from 1809. 

her firjl intended voyage j and in like manner for any other ~~ 

. J ' Havelock 

foreign voyage or voyages . By virtue of which charter- 

party the defendants on the faid 24th of September took BD0E9 * 
the (hip into their fervice and kept and retained the fame 
therein until (he was afterwards, and whilft (he was fo 
in their fervice, and after the expiration of to 9 but before 
the expiration of 12 months from the fame 24th of Sep- 
tember , viz. on the 2 2d of Augujl 1807, at St. Dortfingo. 
without any default of the owner, matter, or mariners, 
confumed by fire and wholly lofi y anil was thereby prevented 
from returning to Louden. Amt then the plaintiff, after 
averring that the fliip, during all the rime fhe was fo kept 
and detained in the fervice of the defendants, was navi- 
gated and furniflied with 50 peifons, and fuch further 
number, not exceeding ico, ns wis required-by the de- 
fendant; and was during all tint time under the entire 
control of the defendants as to all orders for failing, des- 
tination, and delay ; afligned three breaches; 1. that 
though the defendants paid the pi \intiff the two months 
freight payable at the execution of the charter- party, and 
alfo the 2 months freight at the end of the firft 6 calen- 
dar months ; yet they did not pay the two months freight 
at the end of the faid 10 calendar months. 2. That the 
defendants have not paid to the plaintiff any fubfequent 
freight. 3. That although on the 24th of October 180 S 
the defendants required the plaintiff to put on board, 
and he did pur on board, 20 additional men beyond the 
50, who all failed in the (hip on a foreign voyage to St. 

Domingo , and continued on board from thence until the 
lofs of the fliip ; and although according to the average 
fate of wages and provifions expended on the whole, the 
defendants became liable ro pay to the plaintifF 8/. per 
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1809. month for every fuch additional man 3 yet the defendant* 
Havelock had not «imburfed the plaintiff for any of them. 
c 7 ei Its The defendants craved oyer of the charter-party, by 

which it appeared further that the plaintiff covenanted that 
the (hip, at his expence, fhould be forthwith mode tight add 
Jlrottgi and well and fufficitntly equipped, manned, and 
j fitted, &c. for a voyage or voyages of 12 calendar months 
to foreign parts 3 and ftiould during the continuance of the 
chafer* patty be kept tight and ftrong, and well and fuffi- 
ciently equipped, &c. and victualled 3 concluding with a 
mutual general covenant for performance: and particu- 
larly the plaintiff binding to the defendants the faid (hip, 
freight, tackle, &c., (the perils and dangers of the feae, 

* rivers, &c., all inevitable accidents whatever, and cap- 
ture by enemies, and the detention and reftraint of 
rulers, &c. being excepted :) and the defendants binding 
to the plaintiff the goods put on board the fiiip- The 
defendants then pleaded, 1. non eft fafium. 2dly, That 
the Ihip was not at the expence of the plaintiff forthwith 
or within a reafonable time after the charter-party made 
tight and ftrong, and Well and fufliciently equipped, &c. 
for a voyage or voyages of 12 calendar months to foreign 
parts ; whereby (he was delayed and hindered from pro- 
ceeding on a voyage from London to St. Domingo , and was 
detained on her faid voyage at Portfmouth for an unrea- 
sonable length of time, viz. for 4 months, during all which 
time the defendants loft the ufe and benefit of the (hip* 
and were put to great expence in repairing her and mak- 
' ing her tight and ftrong and fitting heir for fuch voyage 3 
and alfo that thereby certain goods of the defendants on 
board the (hip were wetted and damaged; wherefore 
they pray judgment of the plaintiff’s a&ion. 3dly, The 
defendants pleaded as to the firft breach, that during the 

12 eaten- 
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12 calendar months therein mentioned, viz. on the id 
of November 1806 certain goods of the defendants were 
(hipped on board the veflel to carried from London to 
St. Domingos .and that at the time of flipping them the 
veil'd was itot tight and ftrong, and well and fufiiciently 
equipped, Sc c.* but was decayed, leakey, defe&ively 
provided, and in an unfeaworthy (late for performing the 
faid voyage ; in confequence whereof it became necefiary 
to unload and repair her, and (he was afterwards un- 
loaded and repaired before (he could proceed on and per- 
form her faid voyage : and by means of the premifes the 
(hip was unemployed by and wholly unftrviceable to the de- 
fendants for a great part of the fix calendar months from 
the 24th of September 1806, viz. for 4 calendar months 
part thereof. And then the defendants averred that they 
paid to the plaintifF for the hire and fervice of the (hip 
for the refidue of the faid 6 calendar months the freight 
in the charter-party mentioned. The fourth plea was 
the fame in fubftance as the lad ; omitting only to date 
that the defendants paid for all the time the (hip was not 
wholly unferviceable to them or unemployed: and it 
avers that the .(hip was not in the actual fervice and em- 
ploy of the defendant s>~ or retained in fuch fervice under the 
charter-party , for 1 o calendar months in the whole from the 
24 tb of September 1806 until fle was confumed by fire as 
in the declaration mentioned, and which fire happened 
without any default in the defendants. 7thly, The de- 
fendants pleaded (to the fecond breach) that the (hip after 
the charter-party made was not employed by them or in their 
fervice until the end of 14 calendar months from the faid 
24th of September 180 6 \ but* while (he continued in their 
fervice and employ, and before the end of 14 calendar 
months* &c. viz. on the 22d of Augufl i$qj, in parts 
O 0 4 beyond 
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beyond the feas near St . Domingo t the (hip*, without any 
default of the defendant* was confumed by fire and wholly 
loft. 8thly # (as to the laft breach}! That the defend- 
ants did reimburfe to the plaintiff two calendar, months 
allowance for the additional men beyond 50 put on 
board, &c. ; and further, that after making the charter- 
party the (hip failed on a voyage from London towards St. 
Domingo , being her firjl intended voyage outwards under the 
charter-party with a cargo of goods of the defendants* on 
board 3 and that afterwards, on the 22d of Attgufl 1807, 
in parts beyond the feas near St. Domingo, the pip was, 
without default of the defendants, burnt and wholly lofl t 
and never did return from St. Domingo aforefaid 

The plaintiff in his replication demurred to the 2d, 3d, 
and 4th pleas, and afiigned for fpecial caufes of demurrer, 
that the defendants hi each of thofe pleas had attempted 
to put in ilfye immaterial fads, and had infilled on divers 
covenants of the plaintiff as conditions precedent to the 
performance of their own covenant; whereas they were 
feparate and independent covenants ; and the breaches of 
covenants alleged agairift the plaintiff in tlnrfe pleas were 
no anfwer to or juftifieation of the breaches of covenant 
of which the plaintiff complains. To the 7th plea the 
plaintiff replied, that the defendants after making the 
charter-party, viz. on tbe 1 8th of November 7806, dif- 
patched the (hip with a cargo on a voyage to the illand 
of 5 /, Domingo i and that the (hip afterwards, and after the 
expiration of 7 calendar months from the faid 2jth. of 
September 1806, and before (he was fo burnt and wholly 
loft, viz. on the 4th of May 1 8 .'7 arrived at St . Domingo, 
and delivered her cargo, and completed the faid voyage. 
Ab to fo much of the bth plea as relates to the two calen- 
dar .months allowance for the additional men, the plaintiff 

took 
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took iflue oh the feimburfement of fuch allowance. And. 1809. 

as to the rcfidae of the plea he replied, that before the 

fliip was contained by fire, to wit,' on the 20th of Auguji againfl 

• Okooes. 

1807, the (hip had arrived at St. Domingo and completed 
the faid intended voyage. 

The defendants joined in demurrer on the 2d, 3d, and 
4th pleas ; and demurred generally to the replications to 
the 7th and the latter part of the 8th pleas : on which 
there was alfo joinder in demurrer. 

This cafe was argued on a former day in the term by 
Gafelee for the plaintiff, and Marryat for the defendants. 

The queftions made upon the demurrer to the 2d, 3d, 
and 4th pleas were, whether the agreement in the char- 
ter-party that the (hip (hould be made tight and (trong, 

&c. were a condition precedent to the payment of any 
freight and whether the matters alleged in thofe pleas 
were an anfwer to the aftion on the breach of covenant 
for non-payment of the freight 5 or were the ground of a 
crofs aQion againft the plaintiff for damages. The next 
queftion arofe upon the demurrer to the replication to 
the 7th plea, whether the (hip not having returned from 
her voyage to St . Domingo back to the river Thames , and 
been there difeharged, but having been burnt abroad be- 
fore the end of 14 calendar months from the date of the 
charter-party, after (he had completed her outward voy- 
age to St. Domingo (which was completed after the end 
of 7 calendar months 5) the owner were entitled to any 
part of the freight accruing after the expiration of fix 
calendar months ; which is what he claimed upon the 
fecond breach of c6venant. The lad queftion arofe upon 
the demurrer to the replication to the latter part of the 
8th plea ; whether the (hip having been fo burnt 3k St . 

Domingo , 
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Doming* t and not difchargcd in the river Thame* or re- 
turned from her firft intended voyage \ the plaintiff were 
entitled to any part of the extra allowance claimed by the 
I a ft breach of covenant beyond the part payment made 
in the firft inftance. The fubftance of the arguments 
on thefe points were afterwards fully ftated by the Court 
in giving judgment. And after time taken to con* 
fidcr, 

Lord Ellenbouough C. J. now delivered judgment, 
(after dating the declaration as before fet forth.) 

The defendant craved oyer of the charter-party, by 
which it appeared that the plaintiff covenanted that the 
'{hip, at his expence, Ihould forthwith be made tight, 
ftaunch, and ftrong, and well and fufficiently equipped, 
manned, &c. for a voyage or voyages of 12 calendar 
months, and fliould, during the continuance of the char* 
ter-party, be kept tight, ftaunch, &c. and well and fuf- 
ficiently equipped, manned* &c. : and it is upon this co- 
venant that the defendants have grounded feveral of their 
pleas. The firft plea, upon which any queftion arifes, 
ftates that the (hip was not forthwith after making the 
charter-party made tight, ftaunch, &c. and well and 
fufficiently equipped for a voyage or voyages of 12 calen- 
dar months ; per quod the was hindered from proceed- 
ing on a certain voyage from London to St . Domingo 9 and 
detained an unreafonable length of time; during all 
which time the defendants were deprived of the ufe of the 
Chip, and were put to great expence in making her tight, 
ftaunch, &c« and fitting her for her voyage, and divers 
goods of the defendants which were put on board her 
were wetted and damaged. To this plea, which is pleaded 
to the whole of the demand* the plaintiff hat demurred, 

and 
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and the queftion upon it is, Whether the defendants' are *809. 

entitled to inlift that the forthwith making the (hip tight, Havbloc* 
(launch, ScL was a condition precedent. The defendants 
did not repudiate the (hip, becaufc (he was not immedi- 
ately made tight, (launch, &c., but took her into their 
fervice and employed her; and after having navigated Jier 
"for feveral months, they fay that, becaufe this was a con- 
dition precedent, and was not performed, they are not 
liable to pay any thing. They do not pretend that the 
non-peiformance has damnified them tb the extent of 
the payment they wiih to evade : and to be fure, if this 
were a condition precedent, the negleft of putting in a 
(ingle nail for a (ingle moment after the (hip ought to 
have been made tight, (launch, &c., would be a breach 
of the condition, and a defence to the whole of the 
plaintiffs demand. We are clear, however, that the 
defendants, who took the (hip into their fervice and 
employed her in an unimpaired (late, have no right to 
infill that the forthwith making her tight , &c. ' was a* con- 
dition precedent. Whether a particular covenant is to 
conftitute a condition precedent depends upon the inten- 
tion of the parties, as it is to be collefted from the in- 
(Irument in which the covenant is contained, a9 is laid 
down in Porter v. Shephard , 6 Term Rep . 668. and in 
Glazebrook v. Woodrow > 8 Term Rep . 370, 371. And it 
would be an outrage to common fenfe to fay, that it could 
have been the intention of thefe parties, that if the de- 
fendants took to this (hip, as a (hip in their employ under 
the charter-party, they (hould be at liberty afterwards 
to inlift that the making her complete in every particular, 
and that forthwith, without atiy delay, was a drift con- 
dition precedent on the part of the plaintiff. The cafes 
cited are alfo decifivc upon the point* Conjiabks . Ckherie % 

Palm* 
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1809. Palm. 397. (hews that a covenant to fail with the fird 
wind is not a condition precedent. Bornman v. Tooke , 
' . Campb. 377. proceeds upon the fame principle* Boone v. 

Gbpbks. Eyre % 1 H. Blac . 273. in the notes, lays down a very fen- 
fible general rule, that where mutual covenants go to the 
whole confideration on both fides, they are mutual con- 
ditions, the one precedent to the other : but where they 
go only to a part, and a breach may be paid for in da« 
mage 8 5 there the defendant has a remedy on the cove- 
nant, and (hall not plead it as a condition precedent. 
Had the plaintifF’s negleft here precluded the defendants 
from miking any ufc of the vcflel, it would have gone to 
the w hole confidcration, and might have been infilled 
upon as an entire bar; becaufe the confideration for the 
defendants’ covenant to pay the freight would then have 
failed in toto ; but as the defendants have had fomc ufe 
of the vcffel, notwithftanding the plaintifF’s negledl, the 
plaintifF’s covenants to be confidered as going to a part 
only; the confidcration has not wholly failed; and the 
covenant cannot be looked upon as having raifed a con- 
dition precedent, but merely gives the defendants a right, 
under a counter adtion, to fuch damages as they ean 
prove they have fuftained from this negledt. For thefe 
reafons we are of opinion that this plea cannot be fup- 
ported, and that the demurrer to it muft be allowed. 

The next plea fubmitted to the confideration of the 
Court is pleaded to the fird breach only. It dates that 
during the 12 months mentioned in the charter-party di- 
vers goods were (hipped on board the veflel, to be carried 
from London to St. Domingo ; that at the time of (hipping 
them the veflel was not tight, daunch, &c. and diffidently 
equipped, &c., but on the contrary was decayed, leaky, 
il| fitted,' and in an unfeawortby date 5 that in confe- 

quence 
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quence thereof it became neceffary to unload and repair 
the (hip | that by means of the premifeq the (hip became 
unemployed by and unserviceable to the defendants for 
a great part of fix calendar months} and that the defend* 
ants have paid for the hire and Service of the Ihip for the 
relidue of the Said fix calendar months. There is another 
plea Similar to this, except that it does not (late that the 
defendants paid for all ihe time the (hip was not unser- 
viceable to them, or unemployed : and it avers that the 
(hip was not in their fervice or employ for to calendar 
months in the whole. To thefe pleas the plaintiff has 
alfo demurred, and the -quedion upon them is, whether 
the defendants have (hewn fitch a negledt in the plaintiff, 
as will excufe them from the payment of the freight 
which the firft breach claims. Thefe pleas are founded, 
not upon the Stipulation forthwith to make the veffel tight 
(launch, &c., but upon the itipulation to keep it fo } and 
it is not alleged that there was any defe£l at the com- 
mencement of the 1 2 months for which the veffel was 
hired ; but that at the time of flipping the goods during the 
12 months (lie was not tight, &c. It is therefore per- 
feflly confident with the allegations in thefe pleas, that 
the (hip had been put into a perfect (late, and thoroughly 
equipped, immediately after the execution of the charter- 
party ; that (lie was fo when the defendants took her 
into their fervice ; but that (he became other wife, (which 
might be from one of the accidents to which all veffels 
are fubjedl,) whild in the defendant..’ employ. It is in- 
deed confident with thefe pleas, that the veffel might have 
performed a voyage for the defendants before this defeat 
occurred: and as.it is a general rule that pleas are to be 
taken mod drongly againd the party pleading them ; in- 
afmuch as it is probable he would date his' cafe as fa- 
. « ’ favour- 
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rourably for himfelf as the fa&s would permit ; we flioold 
be warranted in affuming this to be the cafe. The pleas 
do not date that there was any delay in making the re- 
pairs , or that it was through ^ny default in the plaintiff 
that the dcfe& had occurred. The qucftion then is, 
whether, becaufe the plaintiff has Undertaken to keep the 
vcflel tight, &c., the defendants have a right to deduft 
any thing out of the freight they are to pay, in refpeft of 
the time which may be taken up in making good fuch 
defers as may occur during the period for which the 
veflel is hired i And we are of opinion they are not. 
From the accidents to which fhips are liable, it was in the 
ordinary courfe of things to expt ft that this (hip might 
want repairs in the courfe of her voyage ; and when the 
defendants were making their bargain, they (hould have 
ftipulated to dedutt for the time which might be ex- 
haufted in making thofe repairs, if they meant to make 
that deduction. Without fuch a ftipulation, we think 
the true conftruAion of the charter-party is, that whilft 
thofe repairs are going on, the (hip is to be confidered as 
in the defendants’ fervice, and the defendants liable to 
continue their payments. As thefe pleas therefore do not 
(hew that it was owing to any default in the plaintiff’, 
that the defeft in the (hip occurred, or that there was any 
delay in repairing it; we are of opinion that no deduc- 
tion is to be made from the freight on that account; that* 
thefe pleas therefore are bad, and that the demurrer to 
them mult be allowed. 

- The next plea, upon which a queftion arifes, is pleaded 
to the fecond breach, (which claims freight beyond the 
expiration of fix calendar months,) and this plea is, that 
the vtflel was not in the fervice or employ of the defend- 
ants until the end of 14 calendar months* but within that 

time 
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time was, without any default in the defendants, con- 
fumed by fire. To this the plaintiff has replied, that the 
veffel failed for St. Domingo, delivered a cargo there after 
the end of feven calendar months, and was not burnt till 
afterwards* To this replication, there is a demurrer } and 
the defendants contend that the ftipulations in the charter- 
party, which fix the times for paying the freight, make 
the right to the portions of freight payable at thofc times 
depend upon the then fafety of the (hip ; and that the 
lofs of the veffel before any one of thofe periods deftroys 
the right, except for fuch freight as was previoufly pay- 
able. That a lofs, for inftancc, after the end of fix 
months, but before the end of io, would have precluded 
the plaintiff from claiming more in the whole than four 
months freight : and that a lofs after io months, and 
within 14, would have confined the plaintiff to fix months 
freight. It is to be remembered however, that the char- 
ter-party ftipulates that the defendants fhould pay a given 
freight per calendar month ; and the times fixed for its 
aftual payment can only be confidered as poftponing, for 
the defendants’ convenience, the a£lual payment of a 
fum then due to a future period ; not as creating, a con- 
tingency whether it Ihould ever be paid at all. Each 
month’s freight therefore was earned, and became com- 
pletely due, at the end of each month \ and it was no- 
ting but the adtual payment that was poflponc^ We 
are therefore of opinion that this plea is alfo bad, and 
that the demurrer to the plaintiff ’s replication mud be 
over-ruled. 

The laft queftion arifes upon the laft breach, which is 
for the allowance of the extra men : of that allowance 
two months was to be added to the firft payment for 
freight, and the refiduo was not to be paid till the flip's 
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1809. difcharge or return from her jirft intended voyage, and in 
" like manner for any other foreign voyage or voyages. 

mgairji The defendants* plea to this breach is, as to the firft two 
months allowance, payment ; and as to the refidue, that 
the (hip failed upon a voyage to St* Domingo , and was 
burnt and loft before her return. The plaintiff has taken 
iffue upon the payment $ and as to the refidue has replied, 
that the (hip arrived at St. Domingo , and completed that 
voyage. To this there is a demurrer ; and the defend- 
ants infill that as the (hip never ivas difcharged % and never 
returned , nothing beyond the firll two months allowance 
became payable. But we are of opinion that the de- 
ftru&ion and lofs of the veffel was, within the true intent 
and meaning of this charter-party, a difcharge of the 
* veffel from the further profecution of the adventure and 
employment in which (he was engaged : and that upon 
that event, the refidue of extra allowance became pay- 
able, as if the difcharge had taken place by the a& of 
the defendants themfelves : and that the defendants 
muff be underlined to have difeharged the veffel when 
they could by no poflibility any longer employ her. We 
are therefore of opinion in favour of the plaintiff upon 
each of the fcveral points raifed by thefe pleadings. 

Judgment for the Plaintiff. 
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The Kino again# Rogers. 

^HIS was a conviftion upon the flat. 42 Geo. 3. r.38. 

f 30. in the penalty of 200/. (mitigated to ioc/*) 
again ft a maltfter at Plymouth , for having, on the 27th of 
April 1807, wetted corn, then and there making into 
malt, in a cert ain (lage of operation, while the com was 
a-floor, after it had been emptied out of the ciftern ufed 
for fteeping it, before the full end and expiration of 12 days 
from the time when the corn had been fo emptied out ofc 
the eiftern 5 contrary to the form of the flatute, &c • 
Nothing turned on the particular form of the conviftion ; 
but it appeared from the evidence fet out, that the offence 
muft have been committed between the 20th and the 
27th of April 1807. And the only queftion was, Whe- 
ther at that period the aft of the 42 Geo. 3. c. 38. f 30. 
was in force ? As to which the cafe flood thus : 

By that ‘flatute no maltfter (hall wet any corn making 
into malt in any ftage of operation after the fame has 
been emptied out of the ciftern ufed for fteeping fuoh 
corn until the expiration of 12 days, on pain of forfeit- 
ing 200/. By ft. 4 6 Gto. 3. c. 13c;. /. i,, after reciting the 
expediency of repealing fome of the provifions of the 
42 Geo* 3., it is jenafted, that from and after theft of 
Augujl 1806, fo much of the recited aft asdeferibes the 
offence above-mentioned in the terms of it (hall be re - 
pealed , except in cafes where any fine (hall have been 
then incurred. And by/ 3., from and after the ift of 
Augujl 1806, no maltfter (hall wet any corn making into 

between the 25th of March 1807 and a fubfequent a ft reviving and 
46 Geo. 3. 

VoL. X. P p malt. 


1809. 


r Jhurfrfoy 9 

F.b /li. 

The flat 42(7.3, 
forbids corn 
making into 
mfli to be wet* 
tod while it is 
a-fioor before 
la days from 
the time when 
it is emptied 
out oi the cif- 
tern. The flat.’ 
46 G . v /• t- 
le^-cals : Il.it pro- 
vili 11 ; ;e»ierd- 
ly, as.d inafts 
(/• 3 ) that the 
corn ip that 
fhallmtbe 
wetted nil 9 
days, &c. after 
the 1 it of /iugufi 

]?■ *). Then 
f. 14 - cnaftsthat 
this aci 111 all 
commence and 
take etf At, as 
to J 1 makers 
whmof nu fpe- 
ci il commence- 
ment is thereby 
provided, from 
the 1 ft of dugufl 
1806, and flull 
continue in force 
till the 25th of 
Ma*cb 1807. 
Held that incor- 
porating the 
14th’ with die 
rft feftion, tjys 
law only opeaf ' 
rated as a repeal 
of the former 
one duiir.g the 
lirr.t limited in 
the 14th fi&ion,, 
aftei which the 
fiift reform d its 
operation dur- 
ing 1U interval 
i continuing the 
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1809. malt, in any ftage of operation, after the fame (hall have 

been emptied out of the cidern, &c. until the expiration 
The King 1 

tgaitfi of 216 hours (or 9 days), on pain of forfeiting 200/. By 

Rogers. f . 12 and 13. the general remedies for recovering penal- 
ties, &c> given by former ads are referved. And /. 14. 
enads “ That this ad (hall commence and take effed as 
to all fuch matters and things therein contained, in re- 
fped whereof no fpecial commencement is hereby di- 
rected and provided, from and immediately after the id 
of Augujl 1866, and (hall remain and continue in force 
until the 25th of March 1807.” The lad-mentioned 
ad was differed to expire on the faid 25th of March 
1807, and was revived by the (tat. 47 Geo . 3. Jt . 2 * 
c. 37, from the palling of the ad on the 8th of Augujl 

1807, and continued until the 25th of March 1808; 
when, having again expired, it was on the 14th of April 

1808, by the ad of the 48 Geo. 3. c. 36. further continued 
till the 24th of June 1809. And it was in the interval 
between the 25th of March 1807, when the temporary 
repealing aft of the 46 Geo. 3. c. 139. expired, and the 
8th of Augujl 1807, when it was revived, viz. on the 
27th of April 1807, that the offence in quedion againft 
the repealed provifion of the d. 42 Gio. 3. was committed. 
And the information on which the defendant was con- 
fided was exhibited on. the 16th of July 5807, and the 
Conxion itfelf took place on the nth of January 1808, 
after the 46th of the king had been revived. 

Harris moved to quafh the convidion, which had 
been returned into this court by certiorari, on the ground 
that the dat. 4 6 Geo. 3. having repealed the provifion of 
the (tat. 42 Geo . 3. which conilituted the offence of which 
the defendant had been convided, and having fubdituted 

another 
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another provision in its place ; though this latter were 
only temporary ; the prior provifion did not revive upon 
the expiration of the temporary one : for which he cited 
Warren v. Windle ( a ). And if not, it was admitted that 
it would not be revived during this period by a fubfequent 
continuing law, which had pafled upon the fuppofition 
that the firft was then an exiting law. The rule was 
laid down in Warren v. Windle , that the prior law would 
not revive after the repealing temporary ftatute was 
fpent, unlefs the intention of the legiflature to that efFeft 
were exprelTed ; which he faid did not appear in this 
cafe. [He was not, however, at firft aware of the 14th 
feftion of the 46 Geo . 3. which is not in the common 
printed edition of the (latutes. But he afterwards ar- 
gued] That the operation of the 14th claufe was merely 
confined to the fubftituted provifion in the 3d claufe; 
and that if the firft claufe did not operate as a perpetual 
repeal it would be nugatory ; ^or tfie third claufe, being 
affirmative (£), was, while it was in force, a temporary 
virtual repeal of the former ftatute. And the argument 
e contra muft affume that the fufpenfion and the repeal of 
an aft are the fame thing. 


1809. 


Tlie Kins 
againft 
ROGIBf. 


Dampier , contra, relied upon the 14th feft. of the 
temporary repealing ftatute of the 4 6 Geo . 3., as evincing 
the intention of the legiflature not to repeal the 4 2d of 
the king abfolutely, but only from the id of Augufi 180 6 
to the 25th of March 1807 ; which he faid made an end 
of the queftion. He faid, that he did not differ from the 
principle laid down by the defendant's counfel, but only 
on the application of it to this cafe. The objedl of the 
temporary repeal was to give time for making the experi- 


M 3 Eaft, 205. 


( 4 ) 6 Sat* Abr . 372. Statute. D» 

Pp 2 ment 
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00. ment as to the alteration of the period in refped of 

" wetting the malt 5 and could no-t have been mean\ Ito 

1 he Kino 

afrainfi ab<'>lifh every check upon fraud againft this branch of the 
revenue. It Was a clear rule, that by the repeal of a 
repealing (latute the original ftatute is revived («): and it 
mult be the fame thing if the repealing law itfelf provide 
that the repeal (hall be only temporary. And he cited 
the cafe ftateri in Sir T. Ray. 397. as ftrongly to the pur- 
pose. In 1661 the afiembly of Jatnaisa made a law for 
N raifing a revenue by a tax on ftrong liquors, t’diich was 
indefinite and perpetual : afterwards they palled another 
law granting the like revenue, but to continue for two 
years. The queftion was, whether this latter was a vir- 
tual repeal of the former law ? And it was held by Lord 
C. J. North and feveral of the Judges aflcmbled, upon 
debate, that it did not repeal the perpetual law, but only 
fufpended its power during thofe two years ; and when 
the two years expired it as if no fuch ad had been 
made. 

Harris , in reply, relied on the fubfequent ads reviving 
and continuing the ft. 46 G . 3. to (hew that the legiflature 
did not mean to permit the original ftatute to revive after 
the 25th of March 1807 ; but it was evident that the ad 
of the 4 6 G\ 3. was twice fufFered to expire for a fliort 
period by an overfight. And he argued that the inference 
of fuch intent was allowable to be drawn from thofe fub- 
fequent ftatutes, which had paired before the convidion 
in queftion. That the cafe in Sir T. Ray . was very 
diftinguifhable from the prefentj for there the fecond 
law was merely nugatory, as making the fame provifion, 
though for a kfs time than the former one, which it did 

(a) 6 Bac.jibr. 374, Statute D. 


not 
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Rogers. 

Lord Ej.i.fnborough C. J. It is a qurftion of con- 
ftruftion on every aft profefiing to repeal or interfere 
with t lie provifion of a former Jaw, whether it operate as* 
a total or a partial and temporary repeal. Here the 
quHlion ip, whether the provifion of the fiat. 42 Geo. 3., 
which was originally perpetnal, be entirely repealed by 
the 46th of the king, or only repealed for a limited time t 
if the litter, then the conviftion, being after the expira- 
tion of the repealing law, which was only to continue in 
force till th; 251I1 of March 180;, w-»s proper. The laft 
act recites indeed that certain provifionsof the former one 
fhould be repealed; but this word is not to be taken in an 
abfolute, if it appear upon the whole aft to be ufed in a 
limited fenf;, And it does fo appear by the 14th feftion, 
which fpecifies that the aft (hall commence on the ift of 
Augujl 1 806, and ihall 'continue in force until the 25th 
of March 1807. Then bringing forward that claufe and 
incorporating it with the firlt, it is the fame as if the aft 
of the i \6 Geo, 3. had faid in terms that the provifion in 
the 42d of the king fhould be repealed from the 1 ft of 
Augujl 1806 until the 25th of March 1807 ; which in 
efleft is to fufpend its operation only for a limited time. 

So understanding 'the legiflature to fpeak upon this occa- 
fion, it is unnecefTiry to confnier the interpretation which 
has been puton ether repealing or fufpending laws, under 
different circumllances : but the cafe of the Jamaica 
laws is no authority to impeach this interpretation * as the 
fecond aft of aflernbJy impofing a certain duty for two 
P P 3 years, 


not affeft to repeal : but here the fecond ftatute declared 
the repeal of the firft in genvftl terms, and fuhilituted 
fomething elfe in the place of it, which at firlt was meant 
to be only temporary. 
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years, which had before been impofed permanently, fcema 
to have been purely nugatory. Then with refpeft to the 
fubfequent afts which paflVd after the 46 Geo . 3., and 
which have been relied on, I cannot infer from them what 
the intention of the legiflature was in the 4 6 Geo . 3., un- 
lefs they had fpoken fuch intent clearly ; which they 
have not done. 

Grose J. The queftion turns on the true conftruc- 
tion of the 46 Geo . 3. as to the' intent of the legiflature to 
repeal wholly, or only for a limited time, the provifion in 
the 42 Geo . 3. The 4 6 Geo . 3. was evidently a mere pro- 
bationary aft fufpending the provifion of another aft for 
a limited time, in order to fee what effeft the new regula- 
tion would have in fuppreffmg frauds againft the malt 
revenue. For 1 his purpofe, though it ufts at firft general 
words of repeal, it fpecifies precifely the times when the 
new aft (hall commence its operation, and how long it 
(hall continue in force. This therefore is a very plain 
and clear declaration of the intention of the legiflature, 
that it did not mean wholly to repeal, but only to fufpend 
the operation of the former law for the time limited : and 
the words of the fubfequent ads muft fpeak a contrary 
intent as plainly and clearly before we could give it 
effeft. 

Le Blanc J. The queftion arifes wholly on the con* 
ftruftion of the 46 Geo. 3., whether it is to operate as a 
total repeal of the 42 Geo. 3. fo as that the former pro* 
vifion could not be brcight into force again but by a 
diftinft re-enactment \ or only for the time limited in the 
14th feftion. Now taking the different claufes nf the 
4 6 Geo, 3. together, it appears to have been merely an 

experimental 
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experimental aft fuperfeding the former proviOon during 
the time limited by the 14th feftion : and if that were 
the meaning of the legiflature to be collected from the 
whole aft, there is an end of the argument. Then as to 
the fubfequent afts, we mud confider it the fame as if 
the quedion had come to be decided between the 25th of 
March 1807 and the 8th of Augujl in that year, wheti 
the fird fubfequent aft was paffed, within which period 
the information was laid before the magidrate, on which 
he was to decide, and on *hich the conviftion was af- 
terwards founded. The magidrate could only have col- 
lected the intention of the legiflature from the two afts 
of the 42 and ^ 6 Geo . ^ * 
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Bayley J. The true condruftion of the dat. 46 Geo . 3. 
taken altogether is, that the fird claufe fhall operate only 
as a fufpending claufe upon tiie 42d of the king; for the 
14th claufe fays that u this acl (hall cqrnmence and take 
effecT* only from the id of Auguft 1806 until the 2jth 
of March 1807. Then if this acl mean the whole of the 
aft, there is an end of the quedion. And I confider it 
as relating to the whole aft ; and after the time limited 
by the aft for it to take cffefl, I confider the quedion 
the fame, as if that aft were no longer to be found in 
the datute book. 


Conviftion affirmed. 
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fe'i'uxL The King againji The Inhabitants of Standon 

Massey (<*). 


bein*h!ld year- LIC& KNIGHT was removed by an order of juftices 

Iv on the day from High Ongar to Slamlon Miiffey, in Eflex. The 

afrir old Mi- ' J * 

chjJm^y except Seffions, on appeal, confirmed the order, fubjedl to the 
t badmat tails on opinion of this Court on the following cafe. 


a Saturday ; and 
then the lair 
being held on 
the Monday 5 
feel<! that a hir- 
ing from fuch 
Af.< day till o d 
Mi hif!m<r>- Jay 
fcA)o v:\ is not 

it , ..»»ii-£ 

*1L(J I • •I.'-llA 

frill* : *1' an 

be ofciaueci. 


Ongar ftatute fair is held yearly on the day after old 
Michaelmas , except when old Michaelmas day falls upon 
a Saturday , and then, on the following Monday . At 
Ongar fair 1806, held on a Monday , which Was two days 
after old Michaelmas day in that year, the pauper was 
hired to (erve IV. C. o( Statidon tVaffcy from tht j dr day 
till the old Miclnrlnms day following, jt the yearly wages 


of 4/. icj. She entered on her f-rvi(t upon the 7 hurf- 


day % and continued therein till the evening of the follow- 
ing old Michaelmas day, when Ihe received her full 


wages. The Seffions found that the fervice from the 


tfme of the hiring to the Thurfday was difpenfed with by 
the mailer. 


Bofanquet and Waif or d, in fupport of the order of 
-Seffions, contended that although the pauper was in fart 
only hired for 364 days, this was a good hiring for a year 
within the ftatute. They relied on The King v. Nenv- 
fled (£), in which a hiring from Whitfutiday to Whit- 
Junday was held fufficlent, although the period did not 
comprehend 365 days : and argued that if a hiring from 

(d) I was rot prefrnt when this cafe was decided, but was favoured 
with this report of it from Mr. fiofanquee, 

[k) Burr* S. C . 669a 


a move* 
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a moveable feaft in one year to the fame moveable feaft 
in the next year were good, a hiring from an annual fair 
to fair, as in this cafe, was equally good. The period in 
the latter cafe could never be lefs than 364 days; but 
from Whitfunday to Whttfunday might be lefs than a yeaf 
by ftveral weeks. 


. *809. 

The Kino 
agabtfi 

The tahabitafttt 
of 

Stanvom 

Mamiv* 


Pooley and Knox contra were flopped by the Court. 


Lord Ellenborough C. J. There is a clear diftine* 
tion between this cafe and that relied upon/ There the 
hiring was from a moveable feaft to the fame moveable 
feaft in the following year: here it is from two days after 
old Michaelmas day to the old Michaelmas day following. 
The argument that this is a good hiring, becaufe it is 
a hiring from fair day to fair day, is unfupported by the 
fads found by the St Cions ; the hiring was neither from 
old Michaelmas day to old Michaelmas day, nor from 
fair day to fair day. The cafes upon this fuhjed have 
gone far enough; and it is nectflary to look back to 
the ftatute, which requires a hiring for a year. If we 
allow thefe conftrudive hirings to go on, we {hall foon 
have it contended that a fervant acquires a fcttlement 
who is hired by the keeper of a bolrding-fchool from 
the breaking up at Chrijlmas to the, breaking up at Chrifl~ 
mas, although lefs than a year (hould in fad be com- 
prifed in the period. 

The other Judges concurring, 

Order of Seffions quaflied. 
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Monday 9 
Fib. 13th. 


Kenfmgtor. pa- 
lace hi ing; kept 
in a conftane 
ftatc of p’-epara- 
tion to receive 
the king, with 
Ms officers, fer- 
vants,and 
guards refiding 
and doing duty 
there at ail 
tifTKS* and fornc 
ol the royal fa- 
mily having 
apartments 
there, is privi- 
leged as a royal 
paiact. agaiiilt 
the inti u lion of 
the fluriff for 
the purpofc of 
executing pio- 
ccis againft the 
goocL 01 a per- 
fon uving the 
ufe of certain 
a pa tmciits 
therein. 


Winter againft Miles, Knt. and Another, late 
Sheriff of Middlesex. 

fJ^HIS was an a&ion again ft rhe Iherlff for a falfe re- 
turn of nulla bona to a writ of fieri facias iffued at 
the plaintiff's fuit againft the goods of his Royal High- 
nefs the Duke of Sujfex , refiding at the time in Ketifing* 
ton palace : and the only queftion was, whether Kenftng - 
ton palace were under the circumftances entitled to the 
privilege and protection of a royal palace, fo as to juftify 
the (heriff in refufing to execute civil procefs there. The 
particular circumftances given in evidence were after- 
wards ftated by Lord Ellev.borough C. J. in giving the 
judgment of the Court; and the whole cafe was left by 
him to the jury at the trial to fay, whether Kenftngton 
were bona fide a royal palace ; and they found in the af- 
firmative. Upon which the Court was moved in Jaft 
Trinity term to fet a fide the verdi£),and grant a new trial, 
on the ground of its being a verditt againft law and evi- 
dence. And a rule nifi having been granted for the more 
folemn confideration of the matter; caufc was (hewn in 
laft Michaelmas term by The Attorney-General, G arrow, 
and Cotnyn ; and the rule was fupported by Williams 
Serj 1 ., Marryat , apd Barnewall. The principal authority 
referred to was Eldertorii cafe, reported in 2 Ld. Raym. 
978. and alfo in 3 Salk. 91. 284. and 6 Mod . 73. fcnd 
Holt, 590. And there were alfo cited 2 Injl. 548. 
3 Inji. 140—1. 4 1 *$' T 33 * Stat. 4 H. 7. c, 3. 33 H. 
8. c. 12. 1 Hawk. P. C. ch. 21. and Rex v. Stubbs , 

3 Term Rep . 735. The Court after the argument di- 
rected 
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reded the cafe to {land over for confideration : and 
now 

0 

Lord Ellenborouch C. J. delivered judgment. 

This was an a&ion againft the late flieriff of Mtddlefex 
for a falfe return of nulla bona to a writ of fieri facias* 
delivered to him by the plaintiff for execution againft the 
goods of his Royal Highnefs the Duke of Suffix. The 
defence made by the ftieriff was, that the Duke of Suffix 
had no goods in his bailiwick, except certain articles be~ 
longing to his R. H. within Kenfington palace, where the 
execution coujd not, as the (heriff contended, be lawfully 
executed. And the queftion was, Whether Kenfington 
palace, as it is called, was, under all the circumftances of 
its prefent occupation, entitled to the exemptions and 
privileges which are allowed to belong to a palace in 
which the king refides ? It will be recclkded that his 
late majefty King George the Second conftantly refided 
there, as feveral of his predeceflbrs had done before: 
that he died there : that his prefent majefty, upon his 
acceflion, held his firft council, and performed his firft a£ts 
of (tale and government, as king, there. It clearly, there- 
fore, at that period was a royal palace of his prefent ma- 
jefty, entitled to every exemption whiclrxan be claimed in 
refpeft of any palace belonging to his majefty. Being 
then fuch palace, the queftion is, When did it ceafe to 
be fo, and become no longer entitled to its former privi- 
leges ? Eldcrton's cafe, in 2 Ld. Raym. 981. is the only 
reported cafe to be found, which bears any refemblance 
to the prefent. The queftions which occur in this cafe 
were in fome degree handled and difeuffed, but not de- 
cided in that cafe. Three Juftices, Powell 9 Powys , and 
Gouid % are there dated to have agreed, 11 that the privi- 
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u lcgc of the palace ( Whitehall ) remained, though the 
u queen (the cafe occurred in the 2d of Queen Antid) 
u were not refident.” Holt C. J., iu Lord Raymond's 
report of the cafe, fays,; 41 If the court be kept there, 
u though the queen's perfon be not prefent, it is a refi- 
** denqe: but when the queen, and the whole court, 
11 and all the oiiifcers, are removed, has it then the privi- 
<c lege of a palace ?” And in another report of the fame 
cafe, in 3 Salk. 284., Lord Holt is dated to have held, 
that where there was a total abfence, as in the principal 
cafe, «« where the queen was neither prefent in perfon, 
* nor by her domejlics, or any of her family t the place was 
<f not privileged.” And indeed if his majefty were, in 
the cafe now before us, neither adtually nor virtually pre- 
fent at Kenfmgton ; neither in his royal perfon , nor by his 
officers, domejlicsy or any of his fnmilyy according to Lord 
Holt's language, it would be difficult to fay that fuch a 
place was entitled to the privileges of a royal palace ; and 
much more fo, if the palace were fo occupied by others 
as that his m^jedy could not immediately return and re- 
fide there in his own perfon, if he were pleafed to do fo. 
But it appears by the evidence of Mrs. Steele, who liyed 
at Kenfmgton palace as a fervant to the Duke of Suffix, 
that “ there were date apartments there, and a throne, 
« Sec.: thatthofe apartments were ufed By nobody elfe; 
<« that they were referved for his majefty, and fome for 
<« his officers; that the apartments occupied by the Duke 
« of Suffix were the apartments of the lord chamberlain ; 
“ and that his royal highnefs, (who a9 a member of his 
« majefty’s family came diredtly within the terms of 
“ Lord Holt' l propofition, in the report in Salkeld) ufed 
“ the furniture which was furnilhed for the lord cham- 
« berlain; that there are fervanta, houfekeeper, &c. of 
8 “ his 
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u his majefty regularly there ; and a guard in front of 
€t the palace ; that the palace was kept up fit for his ma - 
u j e fy* s reception if he (hould choofe to vifit it ; that there 
<tf was a deputy houfekeeper, Mrs. FiJfjtr> under Mrs. 
cc Strode , the principal houfekeeper 5 that divine fervicc 
<c was performed in the chapel there every Sunday *” 
Another witnefs proved his having feen his majefty'afcr- 
vants giving directions there. It was not queftioned but 
that the gardeners employed there were paid by his ma- 
jefty, and that the produce of the gardens were applied to 
lii3 majefty's ufe. It was indeed proved that fome fami- 
lies refided in parts of the palace : but from the evidence 
before dated, the palace was, notwithftanding this, "kept 
•* fit for his majedy’s reception at any time when he 
" fliould choofe to come there.” Under thefe circum- 
ftances it cannot fairly be faid, that his majefty was not 
there prefent, within the terms ufcd by Lord Holt t by his 
" domeftics % or any of his family nor that the palace was 

fo occupied a6 to preclude the poflibility of his majefly'a 
immediate pcrfonal return there at any time. The quef- 
tion of the difcontinuance of any place as a palace of re- 
fidence, which had at any time been fo ufed, by the fo- 
vereign upon the throne, might involve in its difeuflion 
many extremely delicate circumftances. it would not be 
a very feemly matter of inquiry, whether his majefty bad 
by any and by what maniftftations of his royal will indi- 
cated a purpofe of not returning to any particular palace. 
So long, however, as the emblems and enfigns of his 
kingly dignity are preferved in fuch palace, and the apart- 
ments exclufively appropriated to his ufe, are by his im- 
mediate fervants kept ready and in a fit condition to 
receive him at any time ; whilft others are kept in like 
manner for the ufe of bis officers \ and fome are imme- 
diately 
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diately occupied by his majefty’s Tons ; and no fuch ufc 
made of the reft of the palace as to preclude or materially 
interrupt his majefty’s return to it whenever he might 
choofe fo to do ; his majefty we think may be confidered 
as virtually redding there, within the more reftrained 
language of Lord Holt, as well as within the larger doc- 
trine of the three other Judges who fat with him, when 
the only other cafe in any degree refembling the pr6fent 
came under judicial confederation. On thefe grounds we 
think the finding of the jury wa% warranted under the 
fa&s of this cafe ; and that a palace thus in all refpe&s 
circumftanced, may be confidered as a place exempt and 
privileged from the execution and fervice of the ordinary 
procefs of the law, and the defendant of courfe excufed 
in not having levied, within its precin&s, the execution 
in queftion. Had it indeed diftin&ly appeared in evi- 
dence, that the Immediate perfonal refidence of his ma- 
jefty was, by means of any occupation of the palace in- 
compatible therewith, rendered impra&icable, we might 
have formed a very different conclufion on the fubje£b 
before us. And whenever a cafe fo circumftanced fhall 
occur, the Court will not feel itfelf bound by any thing 
now laid down from directing a jury, that the exemption 
in queftion ought in fuch a cafe to be difallowed. 

Rule difeharged. 
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Doe, on the Demife of Sir William Milner, 

Bart, againjl Brightwen. 

'P'HIS ejeflmcnt was brought by the leffor of the plain- 
tiff, claiming as heir at law, to try the title to copy- 
hold lands called Netherlands , in the manor of Tolejbury 
in EJfeX) formerly part of the eftate of Sir Thorny Darcy , 
who left three daughtys, his co-heireffes, Frances , Mar\a 9 
and Elizabeth . Frances in i 6 $z married Sir William 

Dawes , afterwards Archbifhop of Tork % and died in 1705. 

The archbifliop died in 1724. Maria married Thomas 
Bulter , whom (he furvived, and fold her fhare of the 
premifes in queftion to her filter Elizabeth before 1723. 

Elizabeth married William Pzerrepoint 9 furvived her huf- 
band, and died, without iffue, in 1758. Frances had iffue 
by the archbifliop Elizabeth Dawes , and Sir Darcy Dawes . 

Elizabeth Dawes (through whom the leffor of the plain- 

by the curtefy, according to the cuftom, whefe refpedtive wiv s had been admitted during; 
tlicii lives; the title of a wilt claiming at, heir by rfefccr.t t ting complete without admit- 
tance by the general law of copyhold, and the title ol a tenant by the currtfy being alfo by 
operation ol law. 

And having fuch good title to the pofflfiion as tenant by the curtefy, his pefleflion of the 
copyhold alter his wile’s depth will be referred to th»C, and not to any adverse title ; though 
be were admitted afrtr his wife’s death to hold to him furfuu.it to the f tt dement % by which the 
eftate of the wife was limited to the furvivor in f<e ; fo as to let in the title of the heir at 
Jaw of the wife in ejedtrnent brought within so years aftti the hufba'.d’s death. 

And though i-^d of the copyhold had been ftttrd many year*, before upon a third perfon 
for life 5 but no furrendtr having having been made io the trailers under the fertlemenr, the 
legal eftate had remained in the heirs ot the tenant laft felled and admitted ; and the fteward 
ol the manor, appointed by the heir a: Lw and lur hufhanJ, had in his accounts after the 
wife’s death (which vva& evidence of his having done the fame in her lifetime,} for above 20 
years back, debited himfrlf with the lecetpr of 3. pis ot t.ic rent foi the hufbind on account 
of his wife, and the remaining i-^d lor luch o' her ptrlon claiming under tin (cttleincnt ; yet 
fuch payment to the latter niurt be taktn to luvt been made by the confetti of the p£rfon en- 
titled at law to the whole $ fo as to do away the notion of an adveife poftlffion by the huf* 
band of that i-jd, diftinCtfiom his poffclTioii of the other l-'i'sas tenant h> the curtefy after 
his wife's death ; in anfwer to & claim by the heir *u uw of the wifeagainft the devifet of the 
huiband vvho ftt up an advcife pofttllion fir above 20 years after the wife’s death. 

Nor will any uli-afc horn the heir at law living at the time of fuch cuitefyeftate lie pre- 
fumed during that period ; nor after his death- from the prefent heir at law,, who might be 
called upon in equity to difeover it, it gt\en; though fuch releafe if proved or presumed 
Would bar the copyholder’s claim. 

tiff 


Monday , 
Feb. 13th* 


A copyhold 
having defend- 
ed to a wife as 
heir at law, who 
died before ad- 
mittance, hav- 
ing firft borne 
a child to her 
hufband, which 
died an infant, 
the hufbandwai 
held entitled to 
hold for his life, 
in the nature of 
a tenant by the 
cuitcfyof F.ng- 
land, accoiding 
to the cuftom of 
the manor; 
though the only 
evidence ol fuch 
cuftom on the 
Rolls was three 
inflanecs 01 
hufbinds ad- 
mitted as tenant* 
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1 809. tiff chimed) married Sir William Milner (the grandfather 

Du eidem. of the ,effor ) in ' 7 ,6 » antt died in March 178a. They 
had iffue a fon , William, who died in 1774, leaving the 
■msxtwik. | c fj- or o f ^ p] a intifF hit eldeft fon and heir. Sir Darcy 
Dawes married Sarah Roundel / in 1723, and died in 1732. 
Sarah Lady Daws died in 1773. They left a daughter 
Elizabeth) ,who in 1746 married Edwin Lafcelles, the late 
Lord Hq&wood. She died in 1 764, and her hufband 
Lord Harewood in 1 795 5 having had ifTue by her hnlband 
a daughter who died fhortly after her birth. The de- 
fendant was the tenant in pofleflion under the prefent 
Lord Harewood , brother of the late Lord, from whom he 
claimed the premifes in queftion by devife, he having 
futrendered to the ufc of his will. 

It appeared from the court rolls that Darcy Dawes, 
(fon and heir of Frances Lady Dawes, then late the wife 
of the Rev. Sir William Dawes,) Maria Butler, widow, 
and Elizabeth Pierrepoint , widow, who were the daughters 
and co-heirs of Sir Thomas Darcy , Bart., were admitted 
in 1712 to hold to them and their heirs as coparceners. 
Bub no furrender or ad million appeared to have been 
made on the part of either of thofe three perfon 3 , or any 
one descended from either of them (including Mrs. Laf- 
celles) until the admiflion 0? the letter of the plaintiff, 
which was in July 1808, in which admiftion he is ftated 
to claim as heir at law, according to the cuftom of the 
manor, of Elizabeth LafceUes, theretofore Elizabeth 
Dawes , daughter of Sir Darcey Dawes , Bart, deceafed, 
and alfo as grandfoa and heir of Sir William Milner , 

; Bart, deceafed. 4 

On the part of Lord Harewood , who defended this 
cje&mcnt, was produced the fettlement on marriage of 

Sir 
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Sir Darcy Davits (the father of Mm. Lafitlles) with Sarah 1 $og. 

Roundel!, dated in 1723, to which the archbifcop his fa- " 

1 / r 1 • . . _ . _ Dor cx den?, 

tner (who had married Frances one of the daughters and Milne*, Bate. 

three coheirefles of Sir Thomas Darcy) . and Elizabeth b^ig^itw^ji. 

Pierrepoint (another of the coheirefles) were alfo parties,. 

From the recitals in that fettlement it appeared that the 

three portions to which Sir Darcy Dawes, (as heir of hi? 

mother Lady Frances) Maria Butler , and Elizabeth Pierre - 

pointy had been refpc&ively admitted in 1712, at coheirs 

of Sir Thomas Darcy were thus circumftanced. Z11 j-3d 

the archbifhop had an intereft for 99 years determinable 

on his life ; the inheritance being velted in his foti Darcy* 

And in this third an eftate for life was limited by the 

Settlement to Sarah Rpundell s but the deed recites that 

no furrend^r could be made of fuch third part to the ufe$ 

of the fettlement by reafon of the then minority of Darcy 

Dawes , he not being fpecifically enabled to make a fur- 

render by the private ail of parliament which had been 

palTed to authorize the fettlement during his minority* 

Therefore the archbifhop and his fon Darcy covenanted 

with the truftces that Darcy Dawes would when of age 

furrender .this i-3d to the ufes of the fettlement. Np 

fuch furrender however was ever made. As to the other 

2-3ds, the fettlement recited that Elizabeth Pierrepoint 

had purchafed her lifter Maria Butler’* 1-3 J, and wa$ 

then in pofieflion of both. Sarah Roumlell (Lady Dawes ) 

continued in the perception of i-3d of the rents of chi? 

copyhold till her death In 1773. Another inftrvitneijt 

proved was the marriage fettlement in 1746 of the late 

Lord Harewood (then Edwin Lafcelles) with Elizabeth, the 

daughter of Sir Darcy Dzwcs, in which it is recited that 

the faid Elizabeth was entitled to certain lands {00m- 

prifing thofe in queftion) partly in ppficfliooj and partly 

Vpl. X. Qji expefta# 
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expectant on the death of Elizabeth Pierrepouit , arid in 
part alfo expe&ant on the deaths of her mother Sarah 9 
widow of her father : that the faid Elizabeth Daws being 
then under age and incapable of making a fettlement, it 
was covenanted that all her faid property in poifcffion or 
reverfion (houtd be fettled afterwards \ and that all the 
property moving from either party fhould be ultimately 
limited on failure of iffue to the furvivor of Mr. and Mrs. 
Lafcelles* in fee. Thefc trufts and covenants were ac- 
cordingly carried into execution by a fubfequent deed of 
the 25th of Oflober 1750, after Mrs. Lafcelles came of 
age, when fimilar trufts were created. Mr. and Mrs; 
Lafcelles levied a fine of the freehold eftates in fettle- 
mdntf of Mich . 24 Geo. 2., and in 17 66 Mr. Lafcelles $ 
after the death of his wife, who died in 1764, but during 
the life of her mother Sarah Lady Dawes, who lived till 
1773, was admitted to the copyhold in queftion, by an 
entry which ftated that he claimed to be admitted to all 
the three portions, by virtue of the fettlement upon his 
marriage with Elizabeth Dawes ; the h^cndum on fuck 
admillion being to Edwin Lafcelles , purfuant to the faid 
marriage fettlement . It appeared from the accounts of a 
deceafed fteward of the manor and of the lands in quef-> 
(ion, that in 1770 he had charged himfelf thus: “ Golden 
Griggs (the fteward) Dr. to Edwin Lafcelles Efq. and Lady 
Dawes (meaning Sarah Lady Qawes) for rents received of 
C. Richards (the tenant) a year’s rent 4 2/. to Michaelmas 
1769, two thirds — Edwin Lafcelles Efq , one-third— Lady 
Dawes , of all the receipts.” 

A queftion then arofe whether, though there had been 
no furrender to the ufes of the fettlements, the pofieflioa 
of Edwin Lafcelles , (the late Lord Harewood) gfounded 
upon his admiffion in 17 66, were not at My rate an ad- 

1 verfe 
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▼er£ poflTeffiori to the plaintiff's claim, as 1 6 the 
from that period, and as to the other third, froip the death 
Of Sarah Lady Daws in i?73* To rebut which it was 
alleged, on the part of the plaintiff, that the late Lord 
Harewood had in him a curtefy eftate by the cuftom, from 
the death of his wife in 1764 to his own death in 1795* 
which would have been a good defence to any ejeftmeftt 
brought by the leiTor of the plaintiff as heir at law, ot 
thofe under whom he claimed. In anfwer to tfhich it 
was infilled on the part of the defendant, that in order to 
conftitute a right to an eftate by curtefy, it was in all 
cafes necefTjry for the wife to have been admitted (a) to 
the copyhold in her lifetime, (which (he was not in this 
inftance,) and that fuch was the cuftom of this particular 
manor : as to which the evidence flood thus* The ftew- 
ard of the manor proved that tenancy by the curtefy of 
1 England prevailed by cuftom in this manor; but that in 
all the in fiances he had found on the Court rolls, from 
whence he derived his knowledge, the wife had been pre- 
vioufly admitted * though there was no known diftin&ion 
of that fort ; nor did he know of a hufband’s enjoying 
without being himfelf admitted after his wife's death. 
And he produced three inftances from the rolls. The 
firft was that of Samuel Payne, who was admitted in O6I0** 
her 17 66 on the death of his wife, who had herfeif been 
admitted in December 1751- The fecond was from an 
entry of the 7th of October 17667 which recites that Sarah 
the wife of Samuel Clay had been admitted to her and her 
h?irs ; and that (he and her hufband had furrendered to 
the ufe of her will : and at this Court it was prefented 
that Sarah had died feifed of the premifes, and Samuel 

[4) See Ever 7. Afhn, Moor, 171, and 1 And* 19*. 
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Clay informed the Court that hig wife had made no will, 
and prayed tp be admitted by the curtefy of England , and 
according to the cuftom . The third was an entry of the 
4th of September 17981 by which it appeared that Sufamtah 
Harwy , having been admitted, had died, and that her 
hufband was admitted tenant by the curtefy and by the cuf* 
tom . The Reward alfo faid, that ii did not appear from 
the rolls whether or not it were efiential to the claim of a 
tenant by the curtefy that there Qiould have been iifue 
bom. Upon this part of the Cafe the Ld. Chief Baron con- 
(idered that the previous admiflion pf the wife was not 
neceflary \ the admiflion of the hufband being, as he con- 
ceived, analogous to an admiflion upon a defcent.. In 
npither cafe does any thing move from the lord, or any 
furrenderor ; and the curtefy eRate was permitted to 
obtain by reafon of the inheritable capacity of the child 
when born, and was continued in the perfon of the hulband 
during his life 5 and the want of admiflion of the mother 
would have been no objection to the claim of the child to 
inherit if it had lived. And as to the Reward's not 
knowing of any diRin&ion of the fort contended for •, the 
learned Judge confidered the evidence to be no more than 
this, that he knew of no reputation in the manor to that 
efteft : and the fa£t of admiflion of the wives in the three 
inRances produced, which were the foundation of the 
Reward’s knowledge on the fubjed, he thought of little 
weight ; as in the greater number of inRances it would 
happen that women entitled to copyholds would be ad- 
mitted, as they ought and were compellable to be : and 
there was no evidence of any liufband’s claim having been 
reje&ed on the ground of the nop-admiflion of his wife. 
And the mere fad of the three hufbands, in the inRances 
adduced, having been admitted after, the death of their 
4 ' wives. 
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wives, appeared to the learned Judge not to have fuffi* 
ciently eflablifhed that qualifying reftri&idn to form a part 
of the cuftbm* 

Another obje&ion was, that the fHfin of Mrs. Lafcelles 
was not fuiliciently proved, inafmuch as the earlieft re- 
ceipt of rent proved was in / 770, for a period fubLquenc 
to her death in 1764* But the Ld. Chief Baron thought 
that, as the legal intereft in this eflate defeended upon Mrs. 
Lafcelles upon the death of her father Sir Darcy Dawes in 
1732 as to 1-31), and as to the other 2*3ds, on the death 
of Elizabeth Pierrepoint in 1758, and that the fie ward of 
the eflate had been long dead ; and that, as there was no 
proof that the rents had been paid to any other perfon ; 
fuch payment in 1770 was reafonable evidence of the re- 
ceipt of prior rents by Mr. Lafcelles in the lifetime of his 
wife, and was reafonable evidence alfo of the perception 
of l-3d part of them by Sarah Lady Dawes. That at 
law the trufls of the fettlement of Sarah Lady Dawes in 
1723, and of that of 1746, could not be adverted to, as 
they created interdls purely equitable, and no furrenders 
had been made to the ufes of either of them : and there- 
fore the only point for confideration at hw was as to the 
courfe of defeent of the three undivided parts of the 
copyhold. With refpeft to the 1 -3d to which Maria 
Butler was admitted in 1712, and which was purefiafed 
of her before 1723 by Elizabeth Pierrepoint her filler ; 
and with refpeft to' the I -3d to which Elizabeth Pierre - 
point herfelf was admitted at the fame time 5 it feemed 
clear that thofe two portions had defeended upon theif 
nephew S\i Darcy Dawes ^ and from him upon his daugh- 
ter Mrs . Lafcelles \ and her hufband Mr. Lafcelles having 
had iflue inheritable by her, the learned Judge thought 
would have entitled him to admiffion as tenant by the 
Q^q 3 curtefy, 
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curtefy, if the obje&ious made on the part of the defend* 
ant were not well founded ; and that upon the expiration 
of the hulband’s curtefy eftate by his death in 179$ with* 
opt iflue, the legal eftate defcended upon Sir William 
Milner as heir of Elizabeth Lafcelles. 

But it was urged, that the defendant was at all events 
entitled to a ygrdi& for the remaining third, to which 
France^ Lady Dawes > the common anceftor of all thefe 
parties, was admitted in 1712, and in which Sarah Lady 
Dawes , the wife of Sir Darcy , had an equitable intereft 
for life under her marriage fettlement, which ter- 
minated with her life in 1773 \ and of which Mr. Laf- 
celles had an adverfe poffeflion commencing upon his ad- 
miffion to the entirety in 1 7 66. But the Ld. Chief Baron 
was of opinion, that as no furrender had been made to 
the ufes of that fettlement, he*£ould not at law take no- 
tice of the equitable agreement which the parties had 
thought fit to execute by handing oyer to Sarah Lady 
Dawfs the rents and profits of this 1.3d during her life. 
That upon the death of Sir Darcy Dawes in 1732, to 
whom the legal intereft of this third had defcended from 
his mother, it a}fo defcended qn hi$ only child Mrs. Laf- 
celles , and that her hufband had alfo bepome entitled to 
m curtefy eftate ?n thif third ? as well as ip the two other 
thirds, 

It was then contended for the defendant, that a releafe 
from thofe under whom Sir Wm. Milnir claimed ought to 
he prefumed after fo long a time. But the'Ld. Chief Barpn 
was of opinion, that although Mr- J^ofselks had in fa£t 
been admitted by the Iprd upon a title purely equitable, 
and if that had been bis only title, hispofleffipn muft have 
been confidered as adverfe ; as an equitable title, was tq 
{Jptf jpurpofe no title whatever } yet as it appeared to Jiiip 
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that the legal title in all the three portions had centered 
in Elizabeth Lafcelles Lady Harewood , a curtefy eft ate 
accrued to her hufband in the whole } and that no pre- 
sumption could take place of his pofleffing the. eftate by 
virtue of a releafe grounded on fome other title. And if 
on the other hand he were to be confidered as having 
been in pofleflion adverfely for above 20 years, he did 
not require the aid of any fuch prefumption for his 
defence. 

Upon the whole the learned Judge was of opinion, 
that, difmiffing the confideration of all equitable interefts 
not grounded on any furrender, fo as to clothe the truf- 
tees with the legal eftate, the legal inheritance of the 
three undivided parts to which Sir Darcy Dawes (in right 
of his mother Frances) Marta Butler and Elizabeth Pierre - 
point were admitted in 1712, centered firft in Elizabeth 
Lafcelles , (Lady Harewood ;) that her hufband became 
tenant by the curtefy according to the cuftom of the 
manor; and that by his death in 1795 the fame became 
Veiled in the prefent leffor of the plaintiff as heir at law 
of Lady Harewood . And he was alfo of opinion, that 
peffeflion on the part of her hufband for more than 
20 years, iif order to bar the lefior of the plaintiiF, ought 
to have been an adverfe pofleflion only : but that if there 
were in him a good legal title, which would have fur- 
nifhed a clear defence to any ejeftment brought againfl 
hint during his life, no laches could be imputed to the 
party in whom the fee retted, for not having proceeded 
before the expiration of 20 years, or at any time before 
the death of the tenant by the curtefy. And on this di- 
ye&itixf a VeJrdilt paffed for the plaintiff. 
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1809. A new trial was moved for in Uft Michaelmas term, inf 
Dot ex deni. or dcr to take the opinion of the Court upon thefe fevt »al 
points, again it which Shepherd Serj 1 ., G arrow, Luwes, 
iriH. and Pitcairn $ ihewed caufe in this term ; and The Jttor- 
tiey-General, Marryat, and Gurney were heard in fupport 
of the rule, in the abfence of Lord Ellenborough who was 
Indifpoftd. The Court took time to confider of their 
judgment, which Was now delivered by 

Grose J. This was an ejeflment for certain copy- 
hold premifes in EJfex, which was tried before the Lord 
Chief Baron at the laft aflizes at Chelmsford , in which a 
terdift was ft Und generally for the plaintiff. A rule was 
Obtained in Michaelmas term laft on behalf of the defend- 
ant, to ftiew fcaufe why there (hould not be a new trial. 
The matter came on to be argued on the fecond day of 
Ihis term, in the abfence of my Lord Chief Juftice. By 
ihe report it appeared that the leflbr of the plaintiff’ 
claimed as heir at law of Mrs. Lnfcelles % who was heir at 
law of Sir Darcy Dawes , Maria Butler , and Elizabeth 
Pierreponi, who had been admitted to thefe premifes in 
17 12, to hold to them and their heirs, and which premifes, 
On their deaths, clefcendCd to Mr 3 . Lafcelles as<heir heir at 
law. But no admiffion to the premifes in queftion ap- 
peared on the court rolls from the time of the admiflion 
Of Sir Darcy Dawes> Maria Butler , and Elizabeth Pierre - 
pent, in 1712, down to’the year 1766, when Mr. Lafcelles 
was admitted to the premifes, to hold to him and his 
heirs; and afterwards, it) 1807 or 1808, lcffor of the 
plaintiff Wa 3 admitted to the fame premifes. Mrs. Laf 
ttllei died in 1764, leaving her hufband Edwin Lafcelles , 
afterwards Lord Harcwtod \ her furviving, and having had 

iflue 
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iiTue by him a daughter, who bad died within a year after 
feer birth. Lord Hareiuoad lived till 1^9$. 

On the part of the defendant, who claimed under the 
prefenc Lord Harewood f it was contended, id, that here 
had been an adverfe poffeflion from the death of Mrs* 
LafceUes in 1764, upwards of 40 years. To this it waa 
anfwered, that by the cuftom of the manor the hufband 
was entitled to hold the copyhold tenements of his wife* 
after her death, for his life, in the nature of tenant by the 
curtefy ; and that Lord Harewood having furvived his wife, 
and lived till 1795, there was no poffcffion adverfe to the 
title of the leffor of the plaintiff till after that time ; in- 
afniuch as the heir at law of Mrs. LafceUes could not re* 
cover the poffeflion of the premifes while her hufband’s 
eftate by the curtefy exifted. And to prove the cuftom 
of the manor as to the right of the huiband, in the nature 
of tenant by the curtefy, three entries were read from the 
court rolls : the firft, an admiflion of Samuel Payne in 
October 17 66, on the death of his wife, who had been 
herfelf admitted in December 1751. The fecond, 
of the 7th of OElober 1766, which recited that Sarah the 
wife of Samuel Clay had been admitted to her and her 
heirs, and that ihe and her hufband had furreudered to 
the ufe of her will : and it was prefented that Sarah had 
died feifed of the premifes ; and Samuel Clay informed the 
Court that his wife had made no will, and prayed to be 
admitted by the curtefy of England and according to the 
cuftom. The third, of the 4th of September 1798, by 
which it appeared that Sufannah Harvey , having been ad- 
mitted, had died; and that her huiband was admitted 
tenant by the curtefy and by the cuftom. To this evi- 
dence of the cuftom it was objeQed on the part of the 
defendant, that it appeared from the three entries above. 

dated* 
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1809. ft a ted, that the wife had been previouily admitted ; and 

a as there was no evidence of the cuftom but thefe entries 

U01 ex dem. 

Mu.ni*, Bart, on the rolls, there did not appear any cuftom for the huf- 
B£X6 h*twin. hand to enjoy as tenant by the curtefy, except where the 
wife had been in her lifetime admitted ; which was not 
the cafe here, as Mrs. Lafcelles had never been admitted, 
and therefore her hufband could not bring himfelf within 
the cuftom. But we think on this point, that the ad- 
Kiiflion of the wife is not a necuTary ingredient by the 
Cuftom to entitle the hufband to hold for hi>> life, in cafes 
where the title of the wife is complete without admiffion 
by the general law of copyholds ; as is the cafe where her 
title is as heir ; in which cafe any perfon may derive title 
through her by operation of law, without admittance 5 
and the title of the hufband is by operation of law. In 
the prefent cafe Mrs. Lafcelles'* title was as heir to the 
three coparceners : her title was complete, without ad- 
miflion, to all purpofes, except as againft the lord, with 
refpeft to his right to his fine : and therefore we 
think that the entries given in evidence were fufiicient to 
fupport the cuftom* of tenancy by the curtefy, without the 
qualification of admittance of the wife, inafmuch as her 
title was fuch as not to require admittance to perfect it. 

The plaintiff then proved in evidence the accounts of 
a former fteward of this eftate in 1770, now deceafed, 
in which he charges himfelf thus j “ Golden Griggs (the 
€< fteward) Dr. to Edwin Lafcelles Efq. and Lady Dafues 9 
u for rents received of C. Richardfon (the tenant) a year’s 
“ rent 42/. to Michaelmas 17 69, — Two-thirds, Edwin 
* Lafcelles Efq.— one-third, Lady Dawes. 9 * This Lady 
Dawes was the mother of Mrs. Lafcelles ; to which Lady 
. Dawes a life eftate had been limited on her marriage in 
one third part of the premifes in queftion $ but, for want 

v 0 f 
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of a furrcnder, the limitations of that fettlement, as to 
the copyhold part, were not valid at law. And on this 
evidence it was contended for the defendant, that al- 
though it afforded fair ground for the jury to find Mrs, 
Lnfcelles in her lifetime, and afterwards Mr. Lafrelles , in 
pofiefiion of two-thirds of the premifes till his death, 
by receipt of two-thirds of the rents and profits; yet it 
Chewed them our of poffcflion of the remaining one-third, 
of which Lady Dawes was in pofiefiion, which pofiefiion 
was adverfe to the Icflor of the plaintiff. And that at 
all events therefore the defendant is entitled to a verdi£t 
in his favour as to this one third. But on this point we 
think that no dift.in< 5 tion can be made between the 2*3ds» 
and the i 3d ; for the payment of the i«3d of the rents, 
being made to Lady Dawes under her equitable title by 
the fteward of the whole eftate, muft be confidered as a 
payment made to her by the order and with the confent 
of the perfon entitled at law to the whole, in confidera- 
tion of the equitable claim, that is, by Mrs. Lafrelles in 
her lifetime, and Mr. Lnfcelles after her death; and 
amounts to the fame thing as if they had received the 
whole rent, and afterwards paid i>3d to another perfon 
to whom they h?d by an irjllrumenj: not valid iu law 
agreed to pay it. 

The third objeflion made by the defendant to the 
the plaintiff's title to recover, is that here was ground to 
prefume a releafe from Sir Wm. Milner , or feme per- 
fon under whom he claimed : and it was corre&ly 
{fated at the bar that although copyhold premifes can 
only pafs by furrender, and not by releafe, yet that a 
releafe given by a perfon claiming title to a perfon in 
aQual pofiefiion will extinguifii fuch releafor's title or 
claim : and that in this cafe Mr. Lnfcelles having been 
t£wlly admitted tenant on the court rolls in 17 66, and 

in 
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Doe tx dcm. 
JVIilner, bart. 
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CASES in HILARY TERM, tee. 

in pofpfliori of the eflate, was capable of taking a releafe 
from the leflbr of the plaintiff, Sir Wm . Milner, or from 
his grandfather, who furvived his father and died in 
1782. On this point, however, we do not fee fuflicbnt 
ground for prefuming fuch releafe : for Sir Wm. Milner , 
the grandfather, died during the continuance of the eftate 
by curtefy of the late Lord HarewootL , during which time 
the grandfather, Sir Wm. Milner , could not have fet up 
any claim to the pofieflion of this eftat^ : and from the 
death of the late Lord Harewood to the prefeni f ime the 
title has been in the prefent leffor of the plaintiff*, from 
whom a releafe (hall not be prefumed, efpecially when 
he might, by proceedings in equity, be called on to dif- 
cover whether fuch rrleafe were ever executed by him. 
We therefore think that the verdift in favour of the 
plaintiff for the whole is right, and that the rule for the 
new trial fhould be difeharged. 
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PRINCIPAL MATTERS. 


ABATEMENT. 

I . N E indiflcd for a mifdcmeanc- 
m.'.y plead in abatement ft mii- 
pomcr of ins farnamc, ylti.Wpc.ir for 
Shake] peart ; which (hall ru t be taken 
for idem fonan-: an 7 the plea, con* 
eluding vvir»i fra i mg judgment of the 
(aid indirtmtnl , ana that he may not 
he compelled to an/iver the fame, is 
good. The King v. Sbuktjpeare> T. 
48 G. 3. 83 

. In abatement the Court will give no 
other than the proper judgment 
prayed for by the party; but in the 
cafe of pie -* in bar, the Court wnl 
give that which appears to them to 
be the proper judgment upon tlu* 
whole record, whether regularly 
prayed for or not. tb, 

, A plea of ancient demcfne was per- 
mitted to be tiled de bene efle within 
the four firrt d.iys, pending a rul* 
mfi for perrniflion to alU>w the pi ^ 
fo filed. Doe dein. Morton v. R»e f 
li. 49 G 3. 5*3 

account stated. 

See Aesumpsit, z« 


ACTION ON THE CASE* 

See Pleading, 14* 

ADMIRALTY, 

See Assumpsit, 4, 

The Vice* Admiralty Courts abroad 
have no authority, upon the mere 
petition of the captain of a Ihip 
bound on a foreign voyage, to de* 
cree the fale of fuch (hip, reported 
upon furvey not to be Tea-worthy, 
or repairable fo as to carry the cargo 
to its place of dellination, but at an 
expence exceeding the value of the 
fhip when repaired. Nor does it 
appear that the mailer has any ori* 
ginal authority to Jell ihe (hip under 
luch circumilances, and to put an 
end to the adventure by fuch difcre» 
tionary a£t of his own, when he 
might in fatl have repaired the (hip 
and continued the voyage. But (up* 
pofinghe has fuch autboiityexercifed 
boni fide in a cafe of ncceflity, llill 
the veflfel, fubfifting as (ucn, and ca* 
pible of being ufed for the purpofea 
of navigation, and fo ufed in faft 
after iome repairs on the (pot, can 
only be conveyed by the captain in 



ADMINISTRATOR, &c. 

the form prefcribed by the regiRer 
a£b ; and the requires of thote adls 
not having been complied with, the 
(ale in queition was held to transfer 
i»o property to the vendee. Reid 
v. Darby , 48 G. 3. 143 

ADMINISTRATOR AND EXE- 
CUTOR. 

1. AdminiArators declaring in trover on 

a pollcffion of the goods by their in- 
tell ate, and a converfion in their own 
time, and being nonfuited, are liable 
to colls ; for the fad of their pof- 
feflion is immaterial ; and they may 
fue in their own right. Hollis v. 
Smith, M. 49 G. 3 . 293 

2. A count in covenant, charging 
the defendants as executors for 
breaches of covenant by their tefta- 
tor as leflee, who had covenanted 
for himfelf, his executors, and 
affigns, may be joined with another 
count, charging theih that after the 
teftator’s death, and their proving 
the will, and during the term, the 
demited premifes came by align- 
ment to one D. A., ^ainft whom 
breaches were alleged; and con- 
cluding that fo neither the teRator, ! 
nor the defendants after his death, 
nor Z). A* fince the alignment to 
him, had kept the faid covenant, bat 
had broken the fame. And plene 
adminiftraverunt may be pleaded to 
both counts, Wiljon v. Zf'/gg, M. 

49 3 * 3.1 

3. it is not enough for the executor of 
an executor, fued for breach of cove- 
nant made by the original teilator, 
to plead pleoe adminiftravit of all 
the goods and chattels of the ori- 
ginal teilator at the time of his death 
come to the hands of the defendant, 

Sc c. without alfo pleading plene ad- j 
miniftravit by the firft executor ; or 
at lead that he, the fecond executor, 
had no afleis of the firft ; lo as to 
(hew that he had no fund out of 
which any devaflavit by the firlt ex- 


APPEAL. 

ecutor could be made good. Wells 
v. Fydfll, M. 49 0 . 3. 315 

AFFIDAVIT to hold to bail. 

An affidavit to held to bail. Rating that 
the defendant was indebted to the 
plaintifis fo muvh for intereR money, 
under and by virtue of a n agreement, 
is not fufficient. Brook v. Trijl, AJ. 
49 G. 3. 358 

ANCIENT DEMESNE. 

See Abatlmsnt, 3. 

ANNUITY. 

The grantor of an annuity and his 
fureties having given their joint and 
feveral bond, whereby tluy bound 
themfelves, their heirs, executors, 
and adir.iniftrators, to fecure the an- 
nuity; a memorandum Rating ge- 
nerally that they became bound to the 
grantee, &c. though it may be goed, 
without Hating that they became 
jointly and fe derally bound, as not 
being inconliftent with the extent of 
their obligation; yetis bad, for the 
©million of Rating the extent of the 
fecurity in refpeft to their heirs ; 
thefe not being bound as perlonal 
representatives are, without being 
named. Hornxiood v. Underhill, c f. 
48 G. 3. 333 

APPEAL. 

Though an appeal agairiit an order of 
removal has been entered and ad- 
journed once by virtue of the Rat. 

9 G. i. c. 7. f 8. ; and though the 
juRices in feffions have a diferetion- 
ary power to determine whether 
rfafonable notice has been given of 
the appellant’s intention to proceed 
on the trial of fuch adjourned ap- 
peal ; yet if they difmifs the appeal 
at fuch adjourned feflions, without 
hearing it, on the ground that they 
have no authority to try it for want 
of a fufficient length of notice to the 



ASSUMPSIT. 


refpon dents, according to a new rule 
of practice promulgated two feffions 
before, but then firft a#ed upon, 
and which was not known to the 
appellant's attorney, who had given 
the former ttfual notice ; this Court 
will grant a mandamus to the fef- 
lions to enter continuances and hear 
the appeal. The King v. The Ju/» 
ticts ofWiltJhire , M. 49 Or. 3. 404 

ARREST OF JUDGMENT. 

£1; Pleading, 14. 

ASSUMPSIT. 

1. A wagering contra# for 50 guineas, 

that the plaintiff would not marry 
within fix years, is prima facie in re- 
train t of marriage, and therefore 
void ; no circumftances appearing to 
(hew that fuch rellraint was prudent 
and proper in the particular inftancc. 
Hartley v. Rice f T, 48 G. 3. 22 

2. A collector or renter of turnpike 

tolls, though illegally appointed, 
without the forms prescribed by the 
a# of parliament, may fti!l recover, 
upon a count for an account dated, 
the amount of the tolls for which he 
had credited the defendant parting 
through the gate ; no objection be- 
ing made to the plaintiff's title by 
the trulleea or creditors of the turn- j 
pike. And the plaintiff having lent j 
to the defendant an account of the 
tolls due, who not long after fent 5/. 
inclofed in a letter to the plaintiff, in 
which he Rated that (he Ihould have 
the remainder next week, is evidence 
of fuch an account Rated, and a re* 
cognition of the inteftate’s title to 
be accounted with for the toils. 
Peacock v. Harris , T, 48 G. 3, 104 

3. The authority of one partner to 
bind another, by figning bills of ex- 
change and promiffory notes in their 
joint names, is only an implied au- 
thority, and may be rebutted by ex- 
press previous notice to the party 
taking fuch fecurity from one of 
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them, that the other would nos be 
liable for it. And this, though it 
were reprefented to the holder by 
the partner figning fuch fecurity, 
that the money advanced on it wa9 
raifed for the purpofe of being ap- 
plied to the payment of partncrlhip 
debts ; and though the greater part 
of it were in fa# fo applied. Nor 
can he recover againft the other 
partner the amount of the fum fo ap- 
plied to the payment of the partner- 
ihip debts againlt fuch notice. Lord 
Vifiount Gallway v. Mathew and 
Another , M. 49 G. 3. 264 

4. Where in a charter-party freight 
was to be paid at fo much per ton, 
on a right and true delivery of the 
homeward- bound cargo , from Hondu- 
ras Bay to London ; and the ihip and 
cargo, after capture and re-capture, 
having been wrecked at St. Kitts y 
into which they were carried by the 
re- captors, a fale of the cargo was 
di reded by the vice-admiralty court 
there, on the application of the 
miller a#ing bona Jide for the be- 
nefit of all concerned, but without 
orders from 'any ; and the proceeds 
of the fale were remitted to the (hip 
owners. Held that the freighter 
might recover fuch proceeds in af- 
iumpfic for money had and received, 
without allowing freight pro rata 
itineris. For fuch form ofadionTor 
the proceeds of an illegal fale of 
good* is only a waver of any claim 
for damages tor the tortious a# ; 
taking the adual proceeds of the 
fale as the value of the goods, (fub- 
je# to the legal conlequences of 
considering the demand as a debt; 
which admits of a fet-off, &c.) but 
does not recognize the right of the 
vendor fo to convei t the goods. And 
here the a# of convcifion, (for fuch 
it muff be taken to be) being made 
by the mailer, who is the general 
agent of the (hip-owners; (and not, 
as in Baillie v. Modigliani, by the a# 
of a court of competent jurifdidf n,) 

was 
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BANKRUPT. 


Was unlawful, and difcharged the 
claim of the (hip- owners for freight 
pro rata icineris. Hunter v. Prin - 
/ep, M, 49 G. 3. 378 

5. But the plaintiff could not rccuver 
againft the (hip-owners* upon fpecial 
counts framed upon the bills of 
lading figned by the matter ; as well 
becaufe they contained exceptions 
of the very perils by which the lofs 
happened ; as bccaufe the defend- 
ants, having exprefsly contracted 
with the plaintiff under feal, could 
not be charged in refpeCl of the 
fame fubjeCl matter by a contract 
not under feal, and (igned by their 
matter only, and not by themfelves* 

ibid. 

fi. Under an agreement in the nature 
of a charter-party, whereby the 
plaintiff let his (hip to freight to the 
defendants on a voyage from Shields 
to Lifion , with convoy; the freight 
to he paid on right delivery of the 
cargo; the (hip having failed from 
Shields with her cargo, and joined 
convoy at Portfmouth ; and after 
being detained near a month off 
hymington , her failing orders being 
recalled by the convoy, in ccnfe- 
quence of the occupation of Portugal 
by the enemy ; and the defendants 
have refuted to accept the cargo at 
Portfmouth , to which the {hip re- 
turned, it was unloaded by the plains 
tiff, after notice to the defendant, 
and then was fold by content of both 
parties without prejudice : held that 
the plaintiff could not recover 
freight pro rata* or demurrage, 
j Liddard v. Lopes , H. 49 G. 3. 5:6 

7. The matter and the freighter of a 
veffel of 4C0 tons having mutually 
agreed in writing, that the ffiip, 
being fitted for the voyage, fliould 
proceed to St. Peterjburgh, and there , 
load from the freighters’ fa£lor a 
complete cargo of hemp and iron, 
and proceed therewith to London , 
and deliver the fame, on being 
.paid freight, St c.: held that the 


maftrr, after taking in at St. P. 
about half a cargo, having failed 
away upon a general rumour of a 
hoftile embargo being laid on Britijh 
fhips by the A \ujjian government, was 
liable in damages to the freighter 
for the fliort delivery of rhe cargo 5 
though the jury found that he a&ed 
bona fide, and under a reasonable 
and well-grounded appVehenfiori at 
the time; and a hottile embargo 
and feizure was in fa& laid on fix 
weeks afterwards. Atkinfon v. Rit- 
chie, H. 49 G. 3 . 530- 

ATTACHMENT, 

See Insolvent Debtor, i. 

BAIL IN ERROR. 

Bail in error is not neceflary upon the 
fiat. 3 fac % x. e. 8. in debt on bond 
conditioned for the payment ol mo- 
ney, and alfo for performing co vent'vts 
in a mortgage deed. Butler v. Brujh - 
feld 9 M. 49 G. 3. 4'cy 

BAIL-BOND. 

Where the principal fur rendered to the 
gaoler at the county gaol, in dif- 
charge of his bail to the fheriff, be- 
fore 12 o’clock on the firlt day of 
term, being the returr-day of the 
writ, and the undcr-fhcrifF fignified 
his affent to the furrender by return 
of poll the next day, at the diftance 
of 17 miles; heiu fufiicient 10 dif- 
charge the bail-bond, of which the 
plaintiff had taken an alignment af- 
terwards, with notice of fuch fur- 
render. Plimpton v. Howell, T. 
48 G, 3. 100 

BANKRUPT. 

e . A new afiignee of a bankrupt may 
fue in debt upon a judgment rc«o- 
vered by a former affignee, difplaced 
by the Lord Chancellor; which 
judgment was “ for damages fuf- 
tained, for injuries committed as 

wcU 



BANKRUPT. 


BILLS OF LADING. 6bi 


Well by the defendant agatnft the 
bankrupt before his bankruptcy,’ as 
alfo again ft the affignee, as fuch , 
after the bankruptcy.*' For fuch 
recovery will b<* prefumed to hive 
been for injuries done to th<? bank 
rupi's ellate and tffefts. And the 
plaintiff may declare in a general 
form, as having been duly conftituted 
and appointed aftipnee, &c. De 
Coffin v. P'aughan, T. 48 G. $. t>I 
& . A coven int in a charter- party of 
affrcightrr.enr, to pay freight to the 
owner for the hire of the vefT I, is not 
transferred to the vendee bv a bill of 
fale of the (hip made during the 
voyage; and fuch owner afterwards 
becoming bankrupt, his aflignecs, 
and not the vendee of the fti'p, liav«* 
the legal right to receive th* freight | 
and demurrage due from tnefrei nt- 
er upon the charier party. Sblidt 
v. Bowies, M. 4^ G. 3. 2 jy 

3. Two of three p^r iu*r9 afTe£lmg, 
but without atuhoiicy, to bind the 
firm by deed, aligned a debt due n 
them ftom a correfporident abroad, 
without his privity, to a creditor a: 
home, and afterwards l>y direction 
of fuch correfpooaenc drew a bill of 
exchange in the name of the firm 
upon his agent here, which was ac- 
cepted, payable to their own ordiT 
for the amount of the debt ; and 
then the two partners, having in the 
mean time committed a£t» of bank- 
ruptcy, indorfed fuch bill to the 
Creditor of the firm in part (atis fac- 
tion of his debt ; and afterwards 
fepirate commiffion* were fued out 
sgainft the two partners, who were 
declared bankrupts, and their effects 
affigned ; the other partner being a'i 
the time abroad. Held, ill, Th t 
by fuch indorsement of the bill by 
the two, after a&s of bankruptcy 
committed by them, though before 
the commiflions iffued, nothing pair- 
ed to the creditor ; for the bankrupt 
partners had by relation ceafcd at 
Vol.X. 


Ihe time of fuch indorfement to “have 
any control over the join' dock as 
partners, and therefore could not 
bind • idler the property of their af- 
fignees or cf their fo’vent partner. 
2 ily, That the folvent partner might 
join with the afligntes of the other 
two in maintaining an action for 
money had and received, to recover 
ba k from th* creditor the amount 
tf the bill received by him from the 
acceptor., jdly, That fuch cr* ditor 
could no: fet ofF a greater demand 
which he had upon the joint firm, 
though rcprefvnted by the (lift* r °nt 
p 1 ainti tf * . Thcmafon. jointly *i Cub 
filpgip and Others, AJigHfts of Un- 
derbill and Cue /I, \ . frere, H, 

49 3 - 4 *® 

BEECIT. 

See Timber, i. • 

BILLS OF> EXCHANGE and 
FROM lSoORV NOTES, 

See Partni'r, 1 . 

\ promiffory note for ioo /. payable to 
plaintiff or oroer and origiiully cx- 
pr tiled to b e for 1 a u> received, ge- 
nerally, beit'g a ?creo Jie ne>.t day, 
upon the fuggeftion of one of the 
parties, by the add tion of the words 
for the good-will of the leaf and trade 
cf Mr. K. due* fed, requires a new 
ftamp ; fuch words being material, 
and not having b?en originally in- 
tended to be infericd, and omitted 
by millake. Kniil v. Williams, //. 
49 G. 3. 431 

BILLS OF LADING. 

Where in a charter-party freight wa§ 
CO be paid at fo much x>< r ton, ojg • 
a tifht and true delivery of the home m 
nvurJ bound cur go % ft om Honduras 
Bay to London ; and the Ihip and 
cargo, after capture and recapture, 
K r having 
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BUILDING ACT. 
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having bern wrecked at $/. Kitt's, 
into which they were carried by the 
rccaprors, a iale of the cargo was 
dirt&i’d by the Vice -Admiralty 
Coart there, on the application of 
the matter ading bona fide for the 
benefit of all concerned, but without 
orders from any ; and the proccrds 
of the fale were remitted to the Ihip 
owners. H<dd that the freighter 
might recover fucii proceeds in ai- 
fumpfic for money had and received, 
without allowing freight pro rata 
itineris. But he could not recover 
agaiult <he ttiip owners, upon fpr- 
cial counts framed upon the bills of 
Jading figned by the matter ; ah 
well becaufe they contained excep- 
tions of the very peiils by which tne 
lofs happened; as becaufe the de 
iVndints, having exprefsly contrad- 
cd with the plaint ff under fcal, could 
not be charged in refped of the 
lame fubjed-matter by a contrail 
not under fcal, and figned by. I heir 
matter only, and not by themfclves. 
liuntir v. Frtntep, M, 49 G, 3. 378 

BOND, • 

See Annuity, 1. 

U The laches of ohligees in a hot. cl, 
(conditioned for the principal obligor 
to account for and pay over from 
time to time ail fuch tolls as he fhould 
colled for the obligees,) in not pro. 
pcily examining his accounts for 8 
or 9 years* and not calling upon the 
principal for payment fo foonas they 
might have done for funis in arrear 
or unaccounted for, is not an cftjp- 
pel at la-w in an adion againtt the 
fu re ties. The Trent Navigation Com- 
pany v. Harley, T, 48 G„ 3. 34 

. The Prince of IVulet having granted 
an annuity for his own life, payable 
by the treafurer of his privy purfe, 
which annuity was aftigned by the 
grantee to another, with the Prince’s 


affent 5 and a furety having given 
bond to the affignee of the annuity, 
conditioned to pav it, if the Prince, 
or the treafurer of his privy purfe, 
or any other perfon for the Prince, 
did not pay it at the refpedive quar- 
ter-day^ held that the furety was 
bound at all events at law by the 
terms of the obligation to pay it, if 
the Prince, &i. did not at the tti- 
pulated times of payment ; whether 
or not the grantee or affignee of the 
annuity had the right or meant, of 
compelling pu> went againtt the pri/ - 
cipal or h.s fund-, u v rcafon of any 
default of fuch gran ue or a/fignee 
in not presenting a particular of his 
demand to the Prince’s treafurer, as 
requited in all cafes within the It at . 

3 t, G. 3. c. 1 1 5 . /. 7, on pain of being 
fcreclofed of fuili demand ; what- 
ever equitable claim might bt fc und- 
id by the furety on luch neglect, 
O' Killy V. Spa) its, M. 49 C. j. 3^-9 

BOOKS, 

Sue Evi 0 fcNCE, 1, 2. 

BUILDING ACT. 

Where notice of pulling down ard re- 
building a part}-, vail was given un- 
der the buiiding .id G. 3. c. 7K, 
and rhe tenant of the adjoining houfe, 
who was tinder covenant to repair, 
finding it cece/Lry, in confequence, 
to (hore up his houfe, and to puli 
down and replace the wainfiot and 
partitions of it, inftead of leaving 
fuch cxpences to be ij curred and 
paid by the owner of the houfe giv- 
ing notice, in the manner preferibed 
by the ad, and afterwards paying 
the fame to him upon demand, em- 
ploy ca workmen of his own to do 
thofe necettary works, and paid them 
for the fame: held that he could 
not recover over againtt his landlord 
fuch cxpences incurred by his own 
orders* 



CHARTER-PARTY, 


urder«, and paid for by him in the 
fi*Il in (lance ; all the powers and 
authorities given by the Aft in refpefl 
of any vvtnks 10 be done, being given 
to the owner of the houfe intended 
to be pulled down and rebuilt, and 
the landlord of the adjoining houfe 
being only liable by the a& to reim- 
burfe his tenant money paid bv him 
to the other owner (cr fuch works as 
are authorized to be done by (uch 
other owner in rrfpeft of fuch ad- 
joining houfe. Rob injun v. I*;u is, 

V' 48 1/\ 3. 227 

CARGO, 

See Sh 1 p, 3, 4. 

CARRIAGES, 

See Turm x. 

CASE EXPLAINED, 

t. M.llon v C’-’oJi.j 21 

CHARITABLE USES, 

Sil Mortmain, 1. 

CHARTER-PARTY, 

See Assumpsit, 4, 5, 6 * 

, The claufcs in the Eajl India Com- 
pany charter-parties, whereby the 
Company agree to allow zou/. per 
momh for provifions while tr.c fine 
remains in India or China, to be 
computed from her delivery of the 
Ctmpany’s difpatchts (if any) at 
the (hip's “ JirJi amjignUt port , until 
ftie fhould be difpatched from her 
laft port in India or China to return 
to turope is to be underltood of 
her laji conjtgned port ; and will nit 
include the time which elapfed after 
her departure from Canton (which 
was her lalbconfigned port-accord- 
ing to her failing inltrudlions,) on 
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her return to Europe, from which 
courfe ihe \va9 driven by Ihefs of 
weather, and forced to ’iut into Bon:* 
hay (or repairs, before fhj was again 
difpatched for Europe. But after 
the (h«p was ready to fail again from 
Bombay, the Company having de- 
tained her two months longer for 
convoy before they agaip difpatched 
her for Eutrfe, they paid the 200/. 
a-moivh for that perod. And thrs 
14/. covenanted to be paid by the 
Company lo the (hip owner in ].] >:g - 
land for each palfengcr ordered eu 
board the ihip in India by the Com- 
pany's agents, is payable, no: with * 
lUoding the Lfs of tnc fh'p b-foic 
her a «nva! in the hlcjat 

v . 7 he End India Company, Id - 
49 y m 

!. A covenant in a charter-party vil 
affreightment, that the owner iha’t 
at his expeKce JcribvAik nuke tlu 
(hip tight and (hone, &c. fora voy- 
age for twelve months, &c. and keep 
her fo, is not a condition precedewc 
to the recovery of freight, after the 
freighter had taken the ihip into his 
fcrvicc and ufed her tor a certain 
period; but if the ireignctr be af- 
terwards delayed or injured by the 
necefity of repairing her, he has 
his remedy in damages. Bji if the 
owner’s ncgL'd to repair in t: e fuft 
inllancc had precluded ih: freighter 
from making any ufe of the veflVJ* 
that would have gone to the whole 
consideration, and might have been 
inlUlcd on as a bar to the ad ion* 
Havelock v. Geddes , H 49 O. 3. 5$ j 

, A (hip having been let to fi eigne 
for 1 2 months, and for fuch longer 
period a* the freighter fhould detain 
her, for which certain proportions 
of the freight were to be paid ac 
the end of 2, 6, 10, and 14 months* 
&c. ; it is no anfwer to a b/each for 
non-payment of fix month*’ freight 
due at the end of 10 mouths, that 
the owner had covenanted to keep 
Hr 2 (he 



tf©4 CONDITION PRECEDENT. 

ihe vciTcl in repair during the tinu* 
(he wf»s frrighud, and that (he w;r 
pot in repair nxben he freighter 
Jhipped goods on board her during 
the t 2 months, which made it re- 
ceflary for him to unload and rep-ait 
her, whereby (he was unferviceabh 
for part of the fix months, and 
that he had paid the freight for all 
the time (he was fervicea,blc, and 
that (he was not in his fervice /or 10 
months in the whole: for non con- 
11 at but that, after (he had been uf d 
by the freighter, (he wanted repair, 
without any default of the owner, or 
that he was guilty of any delay in 
IPaking the repairs; and the freight 
would llill run on during the time of 
repair. Havelock v, G tides , H. 

40 0 . v 555 

, The freight, being referved at io 
much per month, was earned at the 
end of each month, although the fti- 
pulated times of payment were from 
4 months to 4 mouthy (after the 
full 2 months) and the (hip were 
loft before the end of 14 months. 

• ih* 

5, An allowance for extra men being 
covenanted to be paid by the freight- 
er, the refidue of which (after part 
payment) wAs not to be paid till the 
Jhip's di/charge , or return from her 
voyage \ and the (hip having failed 
on a voyage to St. Domingo , where 
ihe arrived, but was burnt before 
her return j- held that fuch lofs was 
a difeharge of her from the freight- 
er's employment, as if by the ad of 
the freighter ; on which fuch extra 
allowance became payable. ib . 

COAL MINE, 

See Corv hold, 1. 

Covenant, 2. 

♦ 

COLLEGE, 
Mortmain, j. 


COPYHOLD, &c. ESTATES. 

CONDITION PRECEDENT, 

See Chartfr-partv, 2, 3, 5. 

Freight, 2. 6* 

CORNWALL, 

See Mines, 3. 

CONVICTION. 

The ftatute 42 G. 3. forbids cort* 
making into malt to b »* wetted while 
it is a floor beiore 1 a days from the 
time when it is emptied out of the 
cittern* Then ftar. 46 G . 3. / i« 
repeal; that provilion generally, and 
enads (fed. 3.) that the corn in that 
Hate (hall not be wetted till 9 days, 
&c. afLer the ill of Augnjl 1806. 
Then fed. 14. enads thaE this ad 
(hall commence and take efted, as 
to all matters whereof no (pecial 
commencement L thereby provided, 
from the lft of Augujl 1806, and 
(hall continue in force till the 25th 
of March 1807. Held that incor- 
porating the 14th with the ift fed. 
this law only operated as a repeal of 
the former one during the time li- 
mited in the 14th fedion ; after 
which the firll relumed its operation 
during the interval between the 25th 
of March 1S0 7, and a fubfequem 
ad reviving and continuing the 
46 G. 3. The King v. Rogers , IL 

49 g . 3. 569 

COPPER, 

See Mines, 3. 

COPYHOLD AND CUSTOMARY 
ESTATES. 

?. The lord of a manor, as fach, has 
no right, without a cuftom, to enter 
upon the copyholds within his ina- 
nor, under which there are mm2 
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and veins of coal, in order to bore 
for and work the Tame; and ihe 
copyholder may maintain trefpals 
again li him for fo doing. But whore 
the defendant juftihed under the 
lord, as being feifed ia fee of th* 
veins of coal lying under the copy- 
hold tenements, together < with the 
4 1 her tv of hr ring fer and getting th* 
coaf &c., if is not enough fur tin* 
plaintiff to p-p l y, that as well all 
the veins of coa! under the faid clofes 
in which, &c. a« the reif of the 1 »' 
within and under the fame, hid im- 1 
jnemorialiy Hrcn parcel of ihi- manor 
and detnifed and demisable by 
copy, Sec. without any eveeption or 
relrrvaiion of theccil, &c, ; unlefs 
he alfo tiaveife the liberty of work- 
in? the mines; becaule the p!e.* 
claims futh liberty not merely as 
annexed to the lei fin in fee to be < x- 
ei cited, when in actual poffcffiop, but 
as a prefent liberty to be exertil'ed 
curing the continuance of the cop y- 
hnlder’s ejlate; and therefore the 
replication is only an argumentative 
denial of the liberty, and coes not 
ronfefs and avoid it. Bourne v. 
'Taylor, T. 48 G. y 1 ho 

(Jne who has a p-ima facie title to 
a copy hu!d is entitle*! to infpeci tilt 
court rolls, and take copies ot them j 
fo far as to copyhold j 

claimed, though no eagle be depend- 
ing fur it at the time. The King v. 
Jjneas, 9 " . 4 3 b> 'j • 23; 1 

. Where a copyholder of inheritance, j 
having power L:y cultom 10 cut tim 
b'*r, fut rendered to the life of his 
will, and devifed to A. for life, 
without impeachment ol walle, with 
remainders over ; though there tvas 
no in dance in fa^l of a copyholder 
for life in the manor cutting timber; 
yec the right being annexed to the 
fee and inheritance, the copyholder 
in fee in carving out his iftate may 
snake a tenant lor ! ife difpuri {liable 
©f tyadc: and at any rat-2, the Ind 


cannot enter upon the copyholder for 
life’s eftate, as for a forfeiture, upon 
his catting timber; for the injury y* 
any, is to the*reniaiudcr-man of the 
inheritance. Dnm d. Joddnll v, 
Johttjbn, M. qiyG.j. 166 

4. Entries on the rolls of a manor 
court, of adiriflion* of tenants in 
remainder after the determination 
of the ef!*te of the !a$ tenant's w: - 
dow, w ho held during her chafle -vi- 
duiiy , are evidence of a cuflom tor 
the widow to hold on that condi- 
tion, fo to maintain ejettmcnc 
again ff her as for a forfeiture, on 
preof of her incontinence; although 
there weic no in (lances in fad ftated 
on the rolls or known of fuch a for- 
feiture having been enforced. Dee 
de.n. Ajktw v. Ajkenv, H. 49 G. 3. 

J20 

5. A copyhold having descended to a 
wile ns heir at law, who died before 
admittance, having firft borne a child 
to her hufband, which died an in- 
fant, the hufband was held entitled 
to hold for hi* life, in the nature of 
a tenant by the curtefy of England, 
according to ilic cultom of the ma- 
nor ; though the only evidence of 
fuch cullom on the rolls was three 
iniiancc?*cf hufbnnds admitted as 
tenants by the cvrufy, according to 
the cultc^p, whole y eipidivc wives 
had been admitted during their 
live 4 -; the title cf a wife claiming 
as heir by defeent being complete 
without admittance, by the general 
law of copy hold, and the title of a 
tenant by the curtefy being alfo by 
operation of l<iw. Dot d. Milner v, 
Brirht'iven, H 49 G 3 . 

6. And hav.ng fuch good title to the 
poffefiior* as tenant by the curtefy, 
hi* poflcfiion of the copvholc! after 
his wife's death will be referred to 
mat, and not to anv advert'** title; 
though he were admitted after his 
wife's death to hold to him puifuiot 
to the fettfenicctj by wh.ch the 
R r 3 ethic 



CORPORATION. 


Cc6 


eftate of the wife was limited to the 
Survivor in fee ; fo as to let in the 
title of the heir at law of the wife in 
cjeftnipnc brought within 20 years 
a r ler the hufhind's death. Doe d. 
Milner v. Brigbi<wen> H. 49 G. 3. 583 
And though 5.3d of the copy- 
hold had been fettled many years 
before upon a third perfon for life ; 
but no furrender having been made 
to the trullees under the feulement, 
the legal eltatc bad remained in the 
heirs of the tenant laft feifed and ad- 
mitted; and the deward of the manor 
appointed by the heir at law and 
her hufbijul had in his accounts 
after the wife's death (which wa3 
evidence of his having done the 
fame in her lifetime) for above 20 
years back, debited him ft If with the 
rcc( ipt of 2-3ds of the rent for the 
huffi-ind on account of his wife, and 
the remaining 1 ;d for fuch other 
perfon chiming under the fettle- 
ment ; yet fuch payment to the latter 
muft be taken to have been made by 
the confent of the perfon entitled at 
Jaw to the whole ; fo as to do away 
the notion of an adverfe poffeffion 
by the huflnnd of th it 1 - 3d , dillinft 
irom his pofteffion of the other 2^5, 
as tenant by the cunefy after his, 
wife's death; in anfwer to a claim 
by the heir at law of th#wife againft 
thedevifeeof the hulband who ft t up 
an adverfe pofleflion for above 20 
years after the wile's death. ihd. 

Nor will any relcafe from the heir 
at law living at the time of fuch 
curtefy cftaie be prefamed during 
that period; nor after his death from ■ 
the prefer, t heir at law, who might 
be called upon in equity to difeover 
it, if given ; though fuch rdealc if ; 
p-nved or prefumed would bar the 
copyholder's claim. ibid \ 

CORPOR VTiON. | 

0«e who has not taken the facrament f 
Within a year> bci^g iUeapablc ofct 


being elefted into a corporate office 
by flat. 13 Car. 2. e. 12. his disqua- 
lification was held not to be removed 
by the annual aft of indemnity 
(47 G. 3. ft. 2. r. 35.) the6thfeft. 
ot w hich retrains its operation in 
cafes where the office fhall have been 

already legally jilted up and en- 
joyed by any other perfon," at the 
time of pa fling the aft: the faft be- 
ing, that the defendant and another 
were candidates at the time of elec- 
tion, when 40 eleftors were affem- 
bled ; and after 2 eledtors had voted 
for each candidate, the candidates 
were afked whether they had previ- 
oully taken the facrament ; to which 
the defendant anfwered in the nega- 
tive, and the other candidate in the 
affirmative: whereupon notice of the 
defendant’s incapacity was publicly 
given to the eleftors, and was heard 
by all who afterwards voted for the 
defendant, being 20 in number, ex» 
cept 2 or 3 ; and 16 afterwards voted 
for the other. Held, 

id, That all the votes given for 
the defendant after fuch notice were 
thrown away. 

2dfy, That the other candidate, 
having the greateft number of legal 
votes, was duly elefted 5 though 
forne of the defendant's votes (not 
being equal in number to the good 
votes ultimately given for the other) 
had voted before fuch notice. 

3dly, That the preemption of 
Taw being th^t every perfon has con- 
formed to the law till fomethirg 
appear to rebut that preemption ; it 
mud be taken that the other candi. 
date, who affirmed his qualification, 
which was not negatived by the 
jury, was duly qualified; and that 
fuch' hiseJettion, perfected by fwear- 
ing in, wrj a filling up and enjoying 
by him of iht office, within the pro- 
viso of the indemnity aft, fo as to 
preclude its operation by relation in 
favor of the defendant- The King 
v. Hawk. ns, T. 48 G. 3. 21a 

COSTS* 
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COSTS. 

1. An'avowam in replevin for rent in 
ancar, for \vhojr\ verdifl and judg- 
ment are given below, which arc 
affirmed on a w*it of eiro^, is not 
entitled to his coils on the ll.it. 8 . 

9 tf r . 3. c 11./ 2 . wbicn is con 
fined to judgment for defendants 0:1 
demurrer. Udding v, Dias , 7 *. 

48 G. 7. 2 

2 . Adminillrators declaring in trover 

on a pofijffion of the goods by t£e : r 
inielUte, and a converfion in tr.eir 
own time, and being non limed, are 
liable to colls; for the faCfc of their 
pollVffinn is immaterial, and they 
may fuc in tluir own right. Holit j 
v. Smith, HI. 49 (!. 3. 295 

j. Afte*. verdict lor the defendant, and 
a new trial awaidt'd upon a cjueition 
of law, without any thing fiid as to 
cofb ; and infteid of proceeding to 
n fecond trial, the parties ag^ee to 
il.ite the lads fpccially, if in a 
cife referved at the trulj* on which 
the poltea is afterwards deiiicred to 
the plaintiffs ; they are entitled to 
the colls of the iirll .rial. Robert, in 
v. Ltd at! I, //. 49 G. 3. 416 

4. Debt cn b nd, where the plaint if 
recovers a v ruicl for nominal da- 
mages only, and takes his judgment 
for the penalty, is not unln.j tiu 
relief of the ll.it. 43 G 3 c 4/1 
J. 3. enabling the Court to alio.. 

. the defendant colb if the j 1 intill j 
do not recover MC amount ft toe J 
fum for which he had held the de 
fendant to hail. Gamma Jc v. G/c- 
gory, II. 49 C. 3. $2y 

COVENANT. 

See Pleading, io, 1 1. 

. In a leaf* of ground, with liberty 
to make a wuerunnic and er<£t a 
mill, the lcfl’ee covvnanien for him. 
fe!»‘, his executory Sec. and ajjigns* 
not M have perfens tn work in ihi? 
mi 1 ! who were lettled in other pa- 
without & parifc cc; ufca:c : 


held that th<s covenant did n >t run 
with the I o d, or hind 1 it* aifignee 
of the Llfee 7 he M.i\nr t i^c. of 
Co'tgfeion v. Pah'ijcn, 7 . ^ 8 G. 3. 

130 

2 Tn covenant on an indenttre of dc- 
n ile of a rod mim, made on the 
8th of July 18.05, rderviug r 4 c li 
of the coal Miled, or the fc.ilue m 
money, at the tlrClinn of i.-e 1* lf»>r ; 
and if the i -4th fell fh^t of 400/. 
per annum, then relerving luch ad- 
d ui nal rent as would mike up that 
annual fum, 10 be rendered monthly 
in eijud po r iio n < : held tint the 
lelfor having elected to take the 
whole in money rmy dccl.ire tor two 
y.\ rs and thru month** rent in arrear. 
Hut even if the ur ncy rent were 
reiencd annually, t lie plain till* may 
remit h-.s claim us to the three 
month’s rent, and enter up judgment 
for the two year’s rent only And 
having firli well a (fig no 1 a breach of 
the covenant, that t tie b IT cs had not 
yielded monthly the 1-4 *1, or the 
value in money, Sec. bu: 11 ad r< fufed, 
See. ; he'd that it would not hurt on 
general demurrer, that Me count 
wtiu on to allege, th it before the 
e\nibitiiiL» of the plaintiir’s bid, 
on ihd'jl of Nov, ir.be r 17 97, 9O0/. 
of the r.'n* rebrvtd tor w, u vt-a’S 
and ihiee mouths w,»s due and in 
arrear; for Mat date be i>g I • 'ore 
Me leafe made, rr.J tucr Uici-i- 
p«'flih|e ill reipctl to tne ( loieet 
matt' % muff be rej ch.d ; an m<j 
gei.ei it a legntioo, that before it'e 
e%hiilri»g of the phintitt’s oill 
yco/ of ne rent n f»r r \ei,*dcc was 
t«ue, is 1 .thi lent. lluUtty v. Kt?i,iu, 
7 . 4 sG. 3 139 

CRmvT. CON. 

Ste Vt n u £, 1, 

CUSTOM, 

See Timber, 1. Manor* i. 

K * * pliftT 
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DEBT ON JUDGMENT, 

Set Bankrupt, I. 

Pleading, 2. 

DECLARATIONS— J3> dectafed 
Petjons t 

iY* Evjdfnc E, I. 

DEED, 

See Snip, 4, 

A defendant in tnfpafs cannot plead 
by wav of j unification that he wis> 
po/ieflrd of a right of common over 
the locus in q ko under a deed of 
grant by a former owner, all ged to 
be fmee loll or dellroycd by accident 
and lng r h of time*, and therein* 
not profered in tour', of which 
tbi' date and n amts 0/ the jartie* n»e 
unhown* He nay v. Su'pbcjjQn, *T. 
4 «0\ 3. 55 

DEMURRER, 

See Pleading, 14, 15. 

DEVISE, 

See Mort m aiv, r. 

9. A.* having no iflue, ard Iving te 
n <nt in tail under ihe will r f Dr. G , 
with lem.ordcr 10 B- and C. for 1 * ft- 
remainder to iht* ivirs of rheir bo 
dies, for fuen ellate**: and in fuch 
p'oportions r:6 they or ill" furiivor 
fhould ap. f"ni, and in default of 
fucu :ippoi"im :n(, remi*ndi*r to th* 
heirs of the body of B., with re 
mainders over ; made his wiil, wherf- 
bv, aber dev tin jv certain e Hates k 
trul^e* to fell and *pp)v the pm 
chaie moiev amunglt ddferen: rila- 
tion«, and dbefting ihtMi to lell all 
other his real efDtes, and ipply tSt 
money tofome of thole relations ; h« 
gave a-piece to C (who fu»- 
Viv d B.) and to D. the only child 
of B. *n«' C. t 11 in conlideration of 
f* the ample provifion made fur them 
f* <tUer my dece&ie' by Dr. G., who 


t€ has by his will devifed to them 
** certain efhtes in R. t now in my 
«« pnfteflion, which, though I eonld 
49 now legally difpofe of, 1 mean 
“ fully to confirm to them ; accord - 

mg to the inrent of the laid will .* J 
After this A . fuffered d recovery, 
and declared the ufes to Ivmfelf for 
life, remainder to fuch perfons and 
for fuch ufes as he by deed, will, or 
codicil to be properly attelled, fhould 
appoint ; and for default of fuch 
tppointm.nr, to C . for life, remain? 
drr to D. for life, with remainder 
over in fee. Atr iMs he nude a 
codicil, du’y execued, wtnereby he 
confinned bis faid will in all refpecis 
not thereby altered ; and after male* 
ing fotne alterations in refp< ft of 
othrr p'operty, he declared fuch 
codicil to be part of his faid will. 

Held that C. and I). took nothing 
under the will and codicil o f A , in 
the propc r ty which had belonged to 
IK (S : for it did not appear that 
A intended by his will to devife the 
property in quHlion, hut rather to 
let it pafs as it was devifed by the 
will of Dr. G. : and his confirmation 
of hi< will by his codicil could not 
carry ii further. 

But even if he had intended to nr* 
ercile a devifing power by the will, 
according to the eSlatcs carved out 
by Dr. G\*s will for C. and D. t yet 
he afterwards altered that intent, 
and took a new ellate in the pre- 
niifcs, by f aring a recovery, the 
u « s pf which were different from 
ti-ole of Dr. G.’s will; referving to 
hi ufelf a power of appointment by 
<le**d, wi’l, or codicil: and when he 
cxecut-d a codicil afrerwards con* 
filming his will in al! refpcfts, ex. 
cent where altered or revoked by 
his codicil, and then made fpecific 
alten-ions as to other parts of his 
property, without reference to his 
power, or to the property in ques- 
tion, (though fuch reference be not 
eflcntially neiefTary to the execution 

< 4 
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of a power, if it phioly appear (hat 
the party meant to execute it) no- 
thing appeared to ihcw that he 
meant to i x p cute the power by his 
codicil confi. ming hn will generally, 
fuppofir.g it could take rffe£l throng ! 
the medium of fticli a will. Lane v. 
W'tlktns, PI. 40 G. 3. 241 

One devifes all his freehold elUie 
to his wife durhg her natural !i r e, 
and alfo at her difpofal afterwards 
4 * to leave it to whom (lie p'eafff 
held that this only gave her a power 
to leave it by avid \ and therefore 
that a difpofmon at it by feoffment 
ir. her lifetime was void. Doe v 
Thodey, II. 4'y G . 3. 4.-S 

3 Under a dcviie to (he teftatrix’s 
daughter E for life, remainder to 
her children and their heirs forever ; 
but in cafe E. die without leaving ! 
any iflue of her body, then to cer- j 
tam other grandch.luien, by oilur 
daughters, equally to be divietd be- 
tween them, (hare and fit arc *hk. , 
as tenants in common: but in calc 
of (he death of either of her grand- 
children, under age* and without leav- 
ing any tfjue* the fh >re of mm or hei 
fo dvlng fhoukl b; for the benefit of 
the furvivors of the refpertivr fa 
mily, &c, Hild that the grand 
children took a fee in thei*- idp.c- 
fivc (hares, by rcafon of the devi.'e 
over on the ; r dying under age; with 
an executory devile over, if any cf 
them died under 21, and without 
leaving ifluc at the time of their re 
jf dtve deaths \ and therefore the 1 - 
mitaiion ovt r was not too remote. 
Tocveyv, IE 4 9 3. 4<;»o 

4. Under a devile to H. of certain te- 
nements by name for Her life ; pio- 
vided that if 5 . and A. (to whom 
and to whole children the reveriiou 
and inheritance of the premifes wer<* 
intended if //. fliould die without 
imie) (hould give H. \000L for her 
life eifcite, then the teflatc- deviled 
all and Angular the faid tfUte and 
premiles called, &c. to6\ and A* for 


609* 

I thfir lives, (hare and fli’re alike j 

' and on the death of either, e heir 
moiety unto and among the childien 
of the furvivor and their heirs, flure 
and ihare alike, &c. as tenants ia 
common, &c. provided that if //. 
fliould die in pofirjpcn of the premfts 
finp'e and without iflue, then tie 
gave the fiid ellaie and pr-mife* to 
S. and A. y and to the tjjue cf their ho* 
Jits lawfully begotten , or to be begot* 
ten> and thur heirs , as tenants in com- 
mon, as afori:>ajd; held that the 
wo'ds as ajorefaid drew down to the 
fecond claul'e the limitations of the 
fir ft, and (hewed that the tcllator 
meant that S. and A. and their chi- 
drvn fliould take the fame dUres on 
H. dying in pofleuion without iffue, 
as they would have done if the 
1000/. had betn paid. And held alfo, 
that a younger child of A. born after 
the death or the trflatnr, and before 
the death of }L and S. (who died 
wit'io n iflue) w?? entitled to fhare 
in the ni.iie'ti»\s both of S, ami rf A . ; 
and »hit the eldell Ion of A wa*. alio 
entitled to (hate in both mortr*s, 
though he died before A.\ and on 
h » death the fli^re in Sds nmiety 
oeieeuried immediately to his neit 
brother and heir at law, as did alfo 
hii ihare in Ads moiety, on her 
death after lorn. Meredith v. Mere- 
d:rh. H. 49 O'. 3. 503 

5. UuJer a dewile of feven different 
ellates to a fiifor, brothers, and ne- 
phews, refpertively, one to each 
lb) k; including, ns to fu of the 
cllaics, 3 iVverai liv-s in fuccefRon 
on each rliat: ; a, d as to the feventh, 
(which in the firll inflance was only 
limbed to two perfons for I«/e in fuc- 
c.iTiou,) giving thole two a power 
u to add another life or lives to 
make 3, in like manner as after- 
mcntiOiitd for other perfons to do 
the fame;** and then giving this 
general power, " that when and fo 
*' often as the lives on either of the 
0 eiUics before given ihall be by 
“ death 
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44 death reduced to two^ that then it 
“ ftiall be in the power of the per- 
44 fon or perfons then enjoying the 
la d eftaie or efUtep to renew the 
94 fame witn the perfon or perfons to 
44 whom the revenue thereof fhal! 
44 belong, by adding a thi'd life in 
" fuch dilate, and paving Yuch rt - 
gC veifioner two years' p-irchale for 
• 4 fuch renewal ; and alfo v> 

94 change either of the faid two lives. 
94 on pawnent of one year's pur- 
44 chafe :*' held that the power of 
renewal only authoriz d tne addition 
of one life to the three on each 
eftate, and of making one exchange 
of a h*e. Poe dem. Hardwuke v. 
HxrJvjiche, H. 49 G. 3. 549 

DILAPIDATIONS, 

See Mortmain, i. 

EAST INDIA COMPANY, 

.SV* Charter-party, i. 

EJECTMENT, 

Ste Landlord and Tenant. 

. One having good title to the poflef 
lion of a copyhold, as tenant by the 
curtefv, by the cuftom of the ma- 
nor ; his pofleflion of the copyhold 
after h'.s wife’s death will be referred 
to thar, and not to any adverfe 
title; though he were admitted af 
ter his wife's death to hold to him 
purfuant to a fetilement, by which 
the ellateof the wife was limited to 
the furvivor in fte, fo as to let in 
the title of the heir at law of the 
wife in ejt&ment brought within 
20 years after the hulband’s death, 
though more than 20 years after the 
death of the wife. Doc dem Sir 
H'm. Mi bur, Bart, v. Brt^bmven, // 

49 . Sty 

. And though T-^d of the copvlio d 
had been ferried many wars before 
upon a third perfen for life; but no 
farrender having bee;* made jo th* 


trufteesunderthe fettfemenr, thelegal 
ellate had remained in the* heirs of 
the tenant lati failed and admitted; 
and the fteward of the manor-ap- 
pointed by the heir' at law anJ her 
hufbmd had in his accounts after the 
wife's death (which was evidence 
of his hating done the fame in her 
lifetime,) for above 20 years back, 
debited himfalr with the receipt cf 
2~?ds of the rent for tilt* hufbaudon 
account of his wife, and the remain* 
ing 1 - 3d for fuch peifon claiming 
under the fettlcment ; vet fuch pay-"' 
nv r, »it to the latter mult be taken to 
have been made by the confant of 
ihe perlon entitled at law to the 
whole ; fo as to do away the n-'tion 
of an adverfe, pofleflion by the hu - 
bnnd of that I-^d, diftir.ft from his 
pofleflion of the other 2 3 Is as te- 
nant by the curtely after the wife’s 
death ; in anfwer to a claim by th« 
bc ; r at law of the wife again!! the 
devYee of the hufbmd who fet up an 
adverfe pofleflion lor above 20 years 
after the wife's death. Doe dem. 
Sir Wm . Milner , Bart. v. Brightwen, 
H . 49 G. 3 . ‘ 583 

EMANCIPATION, 

See S E T t l f m r n t —By Hiring and 
Service, 1 . 

EMBARGO, 

See Freight, 7. Insurance, 7. 

ENROLMENT, 

^Mortmain, i. 

ENTRIES, 

See Evidence, x, 2, 

ERROR, 

See Costs, f. Interest, r. 

EVIDENCE* 
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EXECUTION. 
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EVIDENCE. 

See Newspaper. 

j, If a perfon have peculiar means of 
knowing a fatt, and make a dcclara 
tion or written entry of that faft, 
which is againft his intereit at the 
time; it is evidence of the fa&, as> 
between third perfons, after his 
death, if he could have been exa- 
mined to it in his lifetime: and 
therefore an entry made by a man 
midwife in a book, of having deli- 
vered a woman cf a child on a cer- 
tain day, referring to his ledger in 
which he had made a charge for his 
attendance, which was marked as 
paid , is evidence upon an iHue as to 
the age of fuch child at the time of 
his afterwards fullering a recovery. 
HighdM v. RiJgway, 7 . 48 G. 3. 

109 

2. Upon a queftion whether certain 
ancient books, from 15^6 to 1693, 
prefer ved in the archives of the dean 
and chapter of Exeter, intitled Ren- 
tals, and containing columns of the 
names of their eftates, with the rents 
refe rved on each, and folvits written 
in different h-and- writing ag.iinft 
fuch rents, were entries made by 
the receivers of the dean and chap- 
ter, charging ihcmfclvcs with the 
receipt of the rents, parol evidence 
cannot be received to prove them 
to be receivers' books by Ihewing 
that the receivers of the dean anil 
chapter for the laft fixty years had 
kept their books of accounts in the 
fame form. 

But it appearing that fome of the en- 
tries in fuch books, (though not the 
entries as to the rent of the ellate in 
queftion) contained internal evidence 
©f their being the book** of receiv- 
ers ; by fuch entres as *• f rivit mil'”” 
ana 11 lolvit per me” li&uui wiiu 
the initials N.W.; which entries 
imported that N. W. was therein 
accounting to the d^n an i chapter 
for money paid to hisnlcl ^ and with 


the receipt of which he debited 
himfelf; the Court directed * a new 
trial, in order to have the infpedion 
of the books again fubmitted to the 
Judge at nifi prius. Doe d, Webber 
v. Lord George : f Lynne, T. 48 G. 3. 

206 

3. An allegation in a declaration that 
one was ieifed of a manor of /*., and 
that he and all thole whole dlfate he 
has in the /aid manor have immemo- 
rially appointed a fexton of the pa- 
lifli of F., is fulhined by proof of 
his feifin of a quondam manor , which 
had ceafed to be a legal manor for 
defeft of freehold tenants, and cx- 
illed now only by reputation. Soane 
v, Ireland, M» 49 G, 3. 259 

j 4. Where tne coi noration of Worcefltr 
had for above 40 years received toll 
upon corn fold in their market by 
/ample, and afterwards brought with- 
in ihe city, to be delivered to the 
buyer ; and for about fixty years 
back, as far as living memory wenr, 
when corn pitched in the market- 
place on one market-Jay was not 
then fold, it was ulually put in ftorc 
in the city, and only one Dag brought 
into the next maiket by way of 
fample, and when fold in that m in- 
ner toll ufed to be taken on the 
whole : this w^s held fuHicient evi- 
dence to be left to the jury of a pre- 
Icriptive claim to take toll on corn, 
iold in the market by /ample, and 
afterwards brought into the city to 
be delivered to the buyer; though 
the witnefles fpokc according iO 
their recollection and belief of the 
commencement of felling hy fample 
in the marker, in the manner now 
pradtil’ed, *between 40 and 50 years 
ago. Hill v. Smith, H . 49 G. 3. 

. 476 

EXECUTION, 

See Sheriff, i. 

I. lvenue^ton palace being ke.pt in a 
con tun 1 date of preparation ua ri- 
f ceive 



FREIGHT. 


612 


*cive the king, with his cfRcen, 
ferv^nts, and guard* refiding and 
rising doty there at all times, and 
fo me of the royal family having 
apartments there, is privileged as a 
royal palace againft the intrusion of 
the (hcriff, for the purpolc of exe- 
cuting piocefs againft the goods of 
a perfon having the ufe of certain 
apartments therein. Winter v. Miles . 
HU, 49 G. 3* 5 7* 

EXECUTOR, 

See Administrator and Execu- 
tor. 

FREIGHT. 

i. A covenant in a charter-party of 
affreightment, to pay freight to the 
owner :cr the hire of the veflcl, is 
not transferred to the vendee by a 
bill of fale of the flvp, made during 
the voyage ; and fuch owner after- 
wards becoming bankrupt, his a f- 
fignees, and not the vendee of the 
(hip, have the legal right to receive 
the freight and demurrage/lue fiom 
the freighter upon the charter-party. 
Splidt v. Bowles, M. 49 G. y 279 

j. Where the matter and freighter ot 

a vefTel of 400 cons mutually agreed 
in writing, that the {hip, being every 
way fitted for the voyage, fhouJd 
with all convenient fp«ei proceed to 
St. Peterjburgh , and there load from 
the freighter’s factors a complete car- 
go of hemp and iron, and proceed 
therewith to London, and deliver 
the fame on being pa : d freight for 
hemp j/. per t^n, for iron jjj. a ton, 
&c.: one half to be paid on right 
delivery, the other at 3 months ; 
held that the delivery of a ccmplac 
cargo was not a condition precedent, 
but that the matter might recover 
freight for a fhort cargo at the fli- 
pulated rates per ton ; tne freighter 
having his remedy in damages tor 
fuch fhort delivery. Ritchie v. At- 
kwf 9 n> A/, 49 G. 3. 295 


3. The matter and the freighter of a 
a veffel of 4 >0 ton«, having mutu- 
ally agreed in writing, chat the 
ihip, being fitted for the vov.ige, 
fhould proceed to St . Peterjburgh , 
and there load from the freighter’s 
faftor a complete cargo of hemp 
and iron, and proceed therewith to 
London, and deliver the fame, on 
being paid freight. See.: held that 
the matter, after the taking in at 
St. Ptterjburgh, about half a cargo, 
having iaiied .iway upon a general 
rumo*ir of a hoftiie embargo being 
hid nr> Britilh lhips by the Kuttun 
government, was liable in damage* 
to the freighter for the fhort deli- 
very of the cargo; though the jury 
found that he ailed bona fide, and 
under a iea(onable and wtl'-ground- 
ed Tpprehenfion at t^e time ; and a 
hoftile feizur» j under an embargo wa« 
in fadt male fix weeks afterward 5. 
Atkinfon v. Ritchie, li. 49 G. 3. 

5 5 ° 

4. Where in a charter-party freight 
was to be paid at fo much per ton, 
on a right and true delivery of ibe 
homeward-b^und cargo, from Hondu- 
ras Bay to London, and the Ihip and 
cargo, after capture and rt capture, 
having been wrecked at St. Kitts, 
into which Ihe was carried by the 
recaptors, a (ale of the cargo was 
directed by the Vice-Admiraliy 

Court there, on the application of 
tne matter, adtirig bona fide for the 
benefit of all concerned, but without 
orders from any ; and the proceeds 
of the fale were remitted to the 'hip 
owners : held that the freighter 

might recover fuch proceeds in af- 
fumpfit for monty had and received, 
wituout allowing freight pro rua 
i linens, For f.ich form of aft ion, 
for the proceeds of an illegal fale of 
goodf, is only a waver of any claim 
for damages for the tortious aft ; tak- 
ing the aftuat proceeds of the fale 
as the value of die goods (fubjeft to 
the legal confluences of confider- 

ing 
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iog the demand as a debt ; which 
admits of alec off, See .) but docs 
not recognize the right of the ven- 
dor fo to co 'V f .Tt the gtods. And 
here the ack of converiation, ( f or 
fuch it mull be taken to be) being 
made by the mailer, wno is the g - 
nera! agent of toe /hip owners ; 
(and no*’, as in Bui Hie v. Modigliani, 
by the aM of a Court of competent 
jurifd.ction ;) was unlawful, and dif- 
charged the claim oi the (hip owners 
for freight pro rata itincris. Hunter 
v. Prtruip , M. 49 G. 3 . 378 

5 But the plaintiff could not recover 
againlt the fhip owners upon Ipecial 
counts framed upon the bills of lad- 
jng figned bv the mailer; as well 
bec lute they contained exceptions of 
the very perils by which the lob 
happened ;as beca.ife the defendants, 
having ccprefsly contracted with the 
plaintiff under f-al, could not bt- 
charged in icfpetl of the fame full- 
jc£l-roatrcr by a contract not under 
fer.l,and figned by their mailer onlv, 
and not by tbemfelves. //>. 

6 . The 14/ covenanted to be paid by 

the Ealf India, Company in their 
charter parties, to the fhip owner /// 
England, for each paffer.ger ordered 
on board the fhip in India by the 
Company’s Agents, is payable, noc- 
wiihllanding the lofs of the Ihsp be- 
fore her arrival in the 7 baniti. 
Moffat v. P he Eajl India Company, 
H. 49 Ci. ]. (And v.de CHAR- 
TER • l* A R T Y, I.) 4 ^ 

7. Under an agreement in the natu»f 
of a charter-party, whereby tin 
plaintiff Itt his fhip on freight to tin- 
defendants on a voyage from Shields 
to Ltjlon , with convoy, the freight to 
he paid on right delivery of the cargo, 
the fhip having faded from Shield 
with her cargo, and joined convov 
at Portfmouth ; and after being de- 
tained near a month off Lymmgton , 
her failing orders being jecaPed by 
the convoy, in confeq.ience of tin- 
occupation of Portugal by the ene- 
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my ; and the defendants having re- 
fund to accept the cargo at Port/- 
mouth , to which the fhip returned, ic 
was unloaded by the plaintiff, after 
notice to the defendant, and then 
was told by content of both parties, 
without prejudice ; held that the 
plaintiff could not recover freight 
pro raid, or demurrage, Liddani 
v. hopes, H. 49 G . 3. 42 6 

8. A covenant in a charter-party of 
affreightment that the owner fhaU 
at hi* cxpence forthwith make the 
fldp tight and flrong, &c. fur a voy- 
age for 12 months, &c. and keep her 
fo, is not a condition precedent to 
the 'recovery of freight, after the 
freighter had taken the fhip into his 
fe.vice, and ufed her for a certain 
period; but if the freighter be af- 
terwards delayed or injured by the 
needli'y of repairing her, he has 
his remedy in damages. But if the 
owners* negleft to repair in the firft 
inilance had precluded the freighter, 
from making any ufe of the vdlel, 
that would have gone to the whole 
co dideration, and might have beea 
infills- J on as a bar to the a&ion. 
Ha t r/o. k v. G e ddes > //. 49 G. 3, 


5^5 

. A fhip having been let to freight 
for 1 2 months, and for fuch. longer 
period as the freighters. fhould de- 
tain her, for which certain proper- 
t juris of the freight w.’re to be paid 
at ihs end of 2, 6, 10, and 14 
months, &c.; ir is no anfwer to a 
bn\ich for non-paymeoc of fix 
months freight, due at the end of 
the 10 months, that the owner had 
covenanted to keep the vcflel in re- 
pair ou.‘ing the time llte was freight- 
ed, and that iho whs not in f-jpair 
when the freighter jh-pped goods on 
board her during the is months, 
which made it ncciffary for him to 
union! and repair hw, whcicby fh® 
was unlwrviceable for part of the li< 
months ; and that he had paid the 
freight, for all the time flic was ter- 
viccable ; 
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viceable ; and that (he was not in 
his fer vice for lo months in the 
whole : for non ronftat but that af- 
ter (he had been ufed by the 
freighter, (he wanted repair, with- 
out any default of the owner ; or 
that he was guilty of any delay in 
making the repairs ; and the freight 
would itill run on during the time cf 
repair. Ha i clock v. G cades, hi 

49 G • 3- . 55 . 5 

io. The freight being refcrved at lo 
much per month, was earned at the 
end of each month, although the 
ftipuhited times of payment were 
from 4 months to 4 months (begin- 
ning at the end of z months) and 
the (hip were loft before the end nf 
14 montns. tb. 

GAME. 

1. The pofcflion of game by a fer- 

v.int employed to detect poachtrs 
who took it up after it had been 
killed by (hangers on the manor, in 
order to carry it to the lord, is iiut a 
pojjejjhn within the ptnalty of the 
game la as, IVarnfjorJ v, K mdall , 
T. 48 G. 19 

2. in debt for a penalty, under the 

game laws, if the defendant I hew a 
deputation as gaint-kcepcr of the 
manor from the lord, it may be pre- 
fumed, if nothing appear to the 
contrary, that the game killed by 
him there was for the ufe of the 
lord under the !tat, 3 G. 1. c. it. 
Spurrier v. V ale, hi. 49 G. ,3. 413 

GUARDIAN IN SOCAGE. 

A guardian in focage, rdlSing on the 
Ward’s eftate for 40 days, gains a 
fcttlcrocnt in the panfh, and cannot 
be removed from the peffeliimi of it 
at any time. The King v. The In 
habitants of Oakley , II. 49 G . 3. 491 

HORSES, 

S/e Turnpike, 1, 


INSURANCE. 

INDEMNITY ACT, 

See Corporation, t . 

INDICTMENT. 

One indifted for a mifdemeanor may 
plead in abatement a milnomer cf 
his furname, Sbakepear for Shake - 
Jpcare, which (hail 1 ot be taken fer 
idem Conans; and the ph'H, conclud- 

. ing with praying judgment of the Jaid 
inch St merit , and that he may not be 
compelled to an/kicr the Jame. is good. 
I he k ing v. C hake/pear e , T. 4$ G. 3. 

83 

INHABITANCY. 

Freemen of Norwich, fubftitutes in the 
nrl’tia, quartered at Colchefer , but 
h.iviug dwelling houfes in Norwich, 
in «vh t*:li their families refided, and 
lo which tht y ;tf times referred on 
furlough, (in (ome jnftance.', within 
the laft fax months, only for the pur- 
pofe of voting at elections, ) ' held to 
be. inhabitants within the charter of 
Norwich , and a local aft, requiring 
them to have been inhabitants for 
fx calendar rnontlft previous to cer- 
tain elefticns of corporate officers, 
in order to qualify them to vote. 
'The King v. Mit chill \ II. 49 G. 3. 

511 

INSOLVENT DEBTORS. 

One in cuftody by attachment for non- 
payment of money under 20/. found 
due by an award made a rule of 
court, h not entitled to his dilcharge 
under the ftat, 48 G. 3. c. 123. ; that 
being confined ro per/ons in execu- 
tion upon any judgment. The King 
v. Hubbard , M. 49 G- 3. .jc8 

INSURANCE. 

I. A (hip infured from Jamaica to 
Liverpool was captured in the courfe 
of her voyage, and recaptured in a 
few days; and the allured having 
received 



INSURANCE. 

received intelligence of the capture, 
but U'ji of the recaptuie, gave notice 
of ab mdonment : and foon after re- 
ceiving intelligence of the recapture, 
and thdt the fhip was (ate in the pol- 
feffiou of the receptors, in a port in 
Ireiutui, but without any lurcher 
knowledge cf her Hate and condition, 
he per fi lied in his notice of abandon- 
ment: but the Ihip was afterwards 
reftjred to his poifeflion without da- 
mage, and ai rived at Liverpool, and 
earned her freight ; the falvagc and 
charges of the recapture amounting 
.only to 15/. per cent.: held 

thru lie was not entitled to abandon ; 
it appearing in the refult that at the 
time when the notice of abandon- 
ment was given, it was in fart only 
a partial and not a total !oL, as the 
allured fuppofed ; and there being 
no fubfequent circumltanccs, (uth as 
the Ids 01 voyage, high ffilvag*, Sec. 
to continue it a total lot's. And quaere, 
whether in any cafe, if that, which 
in its inception was a temporal y 
totd lofs, tu n out by fubfequem 
events to he only a partial Inis, be- 
fore any artion brought, the aiiurei 
be entitled to infife on his notice to 
abandon given during the exigence 
of fuch temporary total lof*. 

The like point was ruled on the 
freight policy, on which there was 
a partial lols of 1 3/- lu. $d. per 
cent. 

But at any rate if the underwriters ac- 
cept the oltcrof abandonment, madr 
upon fuch temporary total Infs, both 
parcirs arc bound hy it. Bainbndgc 
v. Niel/cn, M. 49 G. 3. 32y 

2. A reprcicntation to me underwrit- 
ers at the time of efferting a policy 
by the owner of goods on board a 
(hip, as to the time of her failing, 
being made bora fide upon probable 
evpedan.m, does not conclude him 
Bowden v. Vaughan, HU. 49 G $ 

4*J 

j, A foreigner infuring in this country 
bis ihip or goods on a voyage is not 
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ertitied to abandon upon an embar- 
go laid on the property in the ports 
of his own country, as bis a (Tent is 
virtually implied to every art of his 
own government, and makes fuch 
embargo Hi own voluntary art. And 
goods having been confignol by fuch 
foreigner on his own account and 
ri'lc to Britifo merchants here, who 
in canfequer.ce of fuch confignment 
made advances to the foreigner, 
arid made iterance upon the goods 
on his accoui , debiting him with 
the p»eniHims •, and the goods were 
afterwards abandoned inconfcquencc 
of fuch embargo: held that as the 
foreigner Could not recover a ijainll 
the. underwriters, his conlignees 
could not recover elixir advances un- 
der a policy made for the benefit of 
the foreigner, though made in their 
nimes, as intertit might* appear ; 
however they might have infured 
their feparate imerefts by a policy 
pride on their own account. Con- 
w/nr and David/on V. Grey, If. 
O G ■ 3 - 33 6 

INTEREST. 

An avowant in replevin for rent in 
ariear, for whom verdirt and judg- 
ment arc given below, which are 
affirmed on a writ of error, is not 
entited to be allowed inter ell on the 
fum recovered, by force of the fiat. 

3 //. 7. c . I c. which is confined to 
judgments recovered b f plainti/fj 
b low, and affirmed on a writ of 
error, folding v. bias. T. 48 
G, 3. z 

JOINDER IN ACTION, * 

See PLEADING, 10. I 2. 1 6 . 

JUDGMENT. 

Upon a pica in abatement the court 
give no oihrr than the proper judg- 
ment prayed for by the party : but 
upcu a plea in bar, the court will 

give 



6i6 


LANDLORD AND TENANT. 


We that which appears to them to 
e i he proper judgment upon the 
whole record, whether repularly 
praved for or not. The Ktng v. 
Shn.Ufpeare . T. 48 G. 3. 8*7 

JUDGMENT IN ERROR, 

See Lob is, 1. Interest, i. 

KENSINGTON PALACE, 

See Palace, 

LADING, BILL OF, 

See Bill of Lading. 

LANDLORD A&D TENANT. 

I. A landlord of prr mites about to Jell 
them gave his ternt nonce to quit 
onthe,i;th of October 1806, bu; 
prcrr.ifed not tv) turn him out untefs 
they were fold: and not being fold 
till February 1807, *h j tenant re 
fuJed on demand to deliver up poftef- 
fion. And on ejecimenr broughr ; 
h M ld that the prom ill 1 (which wa 
performed) was no wa*er of the 
notice, nor operated as a licence to 
be on the p re miles, otherwife than 
fubjed to the landlord’s right o' 
ailing on tech notice, if ncceff.ry ; 
and therefore that ihe tenant, not 
having delivered up poliefiion on 
demand after a fale, was a trefpaffer 
from the expiration of rhe rotice to 
quit. Wlbiteaere, d. Boult v. S, mends, 

r . 48 g. 3 . 

a, A landlord declared in debt, ill, 
for the double value; 2illy, for ufe 
and occupation. The tenant pleaded 
nil debet to the firil, and a tender of 
the lingle rent before the aftion 
brought to the fecond count, and 
paid the money into court ; which 
the plaintiff took out before trial and 
ih 1 1 proceeded: and held that this 
was no caufe of nonfuit, as upon the 
ground of fuch acceptance of the Jin- 
gle rent being a wavei of the plain- 
tiff's right to proceed for the double 


value ; but that the cafe ought to 
have ?pne to the jury : and that the 
plaintifl’* going on with the action 
after talcing the fingle rent out of 
court, was evidence to fhew th .t he 
did not mean to wave his claim for 
the double value, but to take it pro 
tanto. And it teems, that though 
the fmglc rent were paid into court 
on me teiond count, yet if the plain- 
tiiFhxd not accepted it, but h*d rc- 
covend on the firfb count, the de- 
fendant 'vsnld have been entitled to 
h.>ve the money fo paid in deduced 
out of the larger 'om recovered. 
Ryali v. Rich. 71 48 G. 3. 48 

3. lu a leak* of ground, with liberty ro 

m.-k- a water-courfe and credit a mill, 
thi: Lltee covenanted for himfelf, his 
executors. See. and ajjigns, not to have 
perfons to work in the mill who were 
fettled in other panlhes, without a 
parifh certificate : held that this co- 
venant did not run with the liod, or 
bird the afiignee of the lejfrc. The 
Mayrr of Congletcn V. Patti/ n 9 
T 1 48 G. 3. 1 30 

4. In covenant on an indenture of de- 
mite of a coal mile, made on the 
8ch of July i8o$, referving onc- 
f^urth of the coal railed, or the value 
in money, at the election of the Icffbrj 
and if the one fourth fi ll (hart of 
400/. per annum, tbeo relerving fuch 
additional rent as would make up 
that annual tem, to be rendered 
monthly in equal poitions i held that 
the Liter having chfbd to take the 
whole in money may dec ! ar$ for two 
years and three months rent in ar- 
arrear. But even if the money rent 
were rctervrd annually, the plaintiff 
may remit his claim as to the three 
months rent, and enter up judg- 
ment for the two years rent only. 
And having firll well affigned a 
breach of the covenant, that the 
lelTees had not yielded monthly the 
one-fourih or the value in money, 
&c.bur had refuted, &c. : held that it 
would not hurt on general demurrer, 

1 that 
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that the count went on to allege, 
that before the exhibition of th? 
plaintiff’s bill, viz. an the \ft of No- 
vember 1797. 900/. of the rent re- 
served for two years and three 
months W2S due and in arrear; for 
that date being before the le jfe made, 
and therefore impoflible in refpeft to 
thelubjeft matter, mu.'l be r<*j< ftod ; 
and the general allegation, that be- 
fore the exhibiting of the plaintiff’s 
bin, 900/. of the rent referved, See. 
was <1u?, is fuflicient. Buckley v. 
Ken)0*t f T. 48 G, 3. 139 

5. An e!la:c*, thi greater part of which 
was in leale, either for years certain 
7 . ot exceeding zi, or for longer terms 
otyiars determinable on lives, was 
fettled oa fever.d tenants for life in 
fucccfiion, with remainders in tail ; 
with power to every tenant for life 
“ who lhould be entitled to the free- 
“ hold of the prernifiS or any part 
44 thereof, when he lhould be in the 

adkual puffiflion of the fame, or 
* l any part thereof, from time to 
44 time, by indenture to make leafes 
•• of all or any part or parts of the 
“ deinefne lands, whereof he lhould 
<f be in the achi.il poffefllon as afore 
41 laid, for any term or number of 
“ years, not exceeding 21 years, or 
“ for ihe life or lives of any one, two, 
44 or three perfon or perlons: fo us 
44 no greater eftate than for three 
4f jives be at any one time in being 
41 in any part of the premifes ; amd 
4< fo as the ancient yearly rent, Sec. 
44 be refem-d.” Held ill, that the 
power only authorized either a chat- 
tel leafe, not exceeding 21 years, or 
a freehold le.de not exceeding three 
Jives ; and that a leafe by tenant for 
life for 99 years determinable on 
lives as it might exceed zi yeais, 
was void at law, and was not even 
good pro tanto for the 21 years. 
Hoe d. llrum v. Prideaux, T. 48 G. 3. 

158 

6 . But the fpecial verdift finding that 
the tenant in tail had received the 

Vol. X. 


rent referved by fuch leafe accruhtg 
after the death of the tenant for life 
who made it, and who had not given 
any notice to quit: held, 2dly, that 
the receipt of rent was evidence of a 
tenancy, the particular defeription of 
which it was for the jury to decide 
upon ; and for the defedi of the fpe* 
cial verdid in this refpeft a venire de 
novo was awarded. But the Court 
intimated, that under the circum- 
fiances of the cafe, and the difparity 
of the rent refetved, being 4/. 2s. f 
while the rack-rent value was Go/. 
a y<*ir ; (though one of the leffees 
had b en prefei.ted by the homage 
as tenant after* the death of the ten- 
ant for life, and admitted by the lord’s 
Reward ; and the 4/. 2s. referved was 
mure than (he ancient rent *,) a jury 
would be ilrongly advifed to decide 
a gain It a tenancy from year 10 >car* 
Roe d. Brum v . Prideaux,T.j±iG. 3 . 1 5 S 

7. Tenant in till having received au 

ancient rent of 1 /. i8j. Gd. from the 
lirflee in poffeflion under a void leafe 
granted by tc* ant for life under a 
power, the rack-rent value of which 
was 30/. a vear, cannot maintain an 
ejetlment, (.laying his demife,at leal!, 
on a prior day,) without giving the 
leffee fnme notice to quit, fo as to 
make him a trefpaffer, after fuch re- 
cognition of a lawful pofleflicn either 
in the relation of tenant, or at leal! as 
continuing by fufferance till notice* 
Dennv. Razvlins , M. 49 261 

8. A leafs at 43/. a year, granted under 
a power dire&ing the bijl rent to bt 
referved, cannot be impeached mere- 
ly by (hewing that the lelfor rejedled 
at the time two fpecific offers, one of 
;o /. and another from 50/. to 60U 
from other tenants ; though the rc- 
Ipon Ability of fuch other tenants 
could not be difproved : for in the 
exercife of fuch a power, where fairly 
intended, and no nne or other colla- 
teral con fid (‘ration is received, or 
injurious partiality plainly manitefted. 
by the lellbr, all other requifius of a 

8 1 good 
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good tenant are, to be regarded as j 
well as the mere amount of the rents 
offered ; unlefs fometbing extrava- ; 
antly wrong in the bargain for rent [ 
e (hewn. Semble that the befl rer.L 
me ins the belt rack-rent that can I 
reafinably be required by a landlord, 
taking ail the requifites of a good j 
tenant for the permanent benefit of | 
the eftate into the account. Doe v. | 
Radclije, M. 49 G. 3. zy 8. 

9. A lellee of land in the Bedford Level\ 

nnnot objeft to an aftion by his] 
landlord for a breach of covenant in j 
not repairing, that the leafe tfas voidj 
by the flat. 1 5 Car . 2. 17. /or 

want of being regiflered ; fuch a 41 ; 
enabling, that <€ no leafe, &c. ftiould 
u be of force but from the time it 

(hoiilJ be regiftcred,” not avoid- 
ing it a> between the parties them 1 
feives, but only pollponing its prio- 
rity with refpeft to fubfequenc incum- 
brancers, regiflering their titles be- 
fore. Hodjon v. Sharpe, M. 49 G. 3. 

3 i° 

10. Under a power to demife for 2 1 

years in pofleilion, and net in rever 
fion, a leafe dated in fall on the 17th 
of February 1802. habendum from 
the 25th of March next enjuing the 
date thereof \ is good, if not executed 
and delivered till after the 25th of 
March ; for it then takes effect as a 
leafe in poiTeflion, with reference back 
to thq date actually exprclled, Doe 
v. Day , H. 49 G. 3. 437 

LEASE. 

See Landlord and Tenant/ 
l*OWER, I, 2, 3 , 5 . 

LIBEL. 

An affidavit made and figned by thr] 
printer and publifher and proprietor 
of a newfpaper, as required by flat. 

38 G. 3. r. 78. which affidavit con. 
tained the names of the parties, the 
place where the paper was printed, I 
and the title of it ; together with the 


production of a newfpaper, tallying 
in every refpeft with the deferiptton 
of it in the affidavit ; is not only evi- 
dence by that aCl of the publication 
of fuch paper by the parties named, 
but is alio evidence of its publication 
in the county where the printing of 
it is defcribtd to be : and this, upon 
the trial of an information fora libel 
contained in fuch newlpaper. The 
King v. Hart and ft "l lie , T. 48 G 3. 

94 

MANDAMUS. 

See Appeal, i. Copyhold, 2. 
MALT. 

See ion. 

MANOR. 

. An allegation in a declaration that 
one was Idled of a manor of K, and 
that he and all tnofc whole eflates he 
has in ihejaid manor have immerno- 
riallv appointed a fexton of the pa- 
ri ill of K., is fullained by proof of his 
feilin cl a quondam manor , which had 
chafed to be a legal manor for deleft 
of freehold tenants, and exilkd now 
only by reputation. Soane v. Inland* 
M. 49 G 3, 259 

2. Though the lord of a manor in 
Cornwall may by conveyance and 
Afts of ownerlhip elUblilh his right 
to all his mines within the manor, as 
well under the freehold tenements as 
under cuflomary tenements, and the 
waftes; yet confidently therewith 
the tenants of certain tenements in a 
vill within the manor, fomeof them 
freehold and fome cuflomary, may 
by afis of ownerfliip for more than 
twenty years paft cflablifh their right 
to copper mines, as well under the 
wafl^and cuflomary lands, as under 
the freehold lands within the vill. 
Curtis v. Daniel , M, 49 G* 3. 273 

MARRFAGE. 

. A wagering contract for fifty gui* 
neas/ that the * plaintiff would not 

mairy 



market toll. 


mines. 


marry within fix years, is prim a. facie 
in reftraint of marriage, and there- 
fore \\tU: n<> circumtlancrs appear- 
ing to (hew that fuch reftiaint was 
prudent and prop-r in the particu 
lar inftance. Hartley v. Rice, T. 
4S G. 3. 22 

ft. Evidence that British fubjefts in a 
foreign country, heing defirous o\ 
intermarrying, went to a chape! for 
that purpofe where a fervice in the 
language of the country was read by 
a peifon habited' like a pritil, ar.d 
interpreted into Englifh by the offi- 
ciating clerk ; which fervice the 
parties underftood to be the mar- 
riage fervicc of the church of Eng* 
land ; and they received a certificate 
of the marriage, which was after- 
wards loft ; is fufficient wheieon to 
found a preemption (nothing ap- 
pearing to the contrary ) that the 
marriage was duly celebrated ac- 
cording to the law of that country, 
particularly after eleven years coha- 
bitation as man and wife, till the 
period of the hufband’s death. 

And luch Brit.fi fubjc&s being attach- 
ed at the time to the Briufh army- 
on (ervice in fuch foreign country, 
and having military pofldCon of the 
p’ace ; it (items that fuch marriage 
(olemnized by a prieftin holy orders 
(of which this would be ifafnnable 
evidence) wovM be a good marriage 
by the law of England, as a mar 
liage contrad per verba de prxfenti 
before the marriage ad : marriages 
beyond (e» being excepted out of 
that ad ; and it would nitkc no dif- 
ference if folrmniard by a Roman 
catholic prieft. Tie King v. The 
Inhabitants of Brampton, M. 49 G. 3 

zSs 

MARKET TOLL. 

Where the corporation of Worctfler had 
for above forty years received toll 
upon core fold in their market by 
Jamplt , and afterwards brought with- 
in the city to be delivered to the 


619 

buyer ; and for about fixty years ‘ 
back, as far as living memory went, 
when corn pitched in the market 
place on one market day was not 
then fold, it was ufually put in (lore 
in the city, and only one bag brought 
into the ne\t market by way of 
fample, and when fold in that man- 
ner loll ufed to be taken on the 
whole 5 this was held fufficient evi- 
dence to be left to'the jury of a pre- 
scriptive claim to take toll 01 corn 
fold in the market by Jample, and 
■ afterwards broQghc into the city 10 
be delivered to the buyer; though 
the witjieffesfpoke according to their 
recollection and belief of the com- 
mencement of felling by fample in 
the market, in the manner now 
pra&ifed, between forty and fifty 
years ago. Hill v. Smith, H. 49 G. 

3 • 47 6 

MINES. 

0f 

See Covenant, 2. 

r. 7’he lord of a manor, as fuch, ha? 
no right, without a cullora, to enter 
upon the copyholds within the ma- 
nor, under which there are mines and 
veins of coal, in order to bore for 
and work the fame : and the copy- 
holder may maintain trcfpafs again!* 
him for fo doing. Bourne v. Taylor , 
T. 48 G. 3 . i H9 

2. But where the defendant juftified 
under the lord, as being leifed in fee 
of the veins of coal lying under the 
copyhold tenements, together with 
the liberty of boring for and getting the 
coal, &c. it is not enough for tne 
plaintiff to reply, that as well all the 
v yeins of coal under the faid doles in 
which See. as the reft of the foil 
within and under the fame, had 
immemorial!/ been parcel of the 
man it and demifed and demifeable 
by copy, tec. without any exception 
or referv&cion of the coal, &c. ; un- 
lefs he alfo traverfe the liberty of 
working the mines ; hecaufe the 
Sis plea 
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MORTMAIN, 


PALACE. 


plea claims fuch liberty not merely 
as annexed to the feifin in fee, to be 
exercifed when in adlual poffeflion, 
but as a prefent liberty, to be excr- 
cifed during the continuance of the 
copyholder’s eftate ; and therefore 
the replication is only an argumen- 
tative denial of the liberty, and does 
not confefs and avoid it. Bourne v. 
Taylor, T. 48 G. 3. 189 

3. Though the lord of a manor in 
Corn-wall may by conveyance and 
ads of owner fhip eltablifh his right 
to all tin mines within the manor, as 
well under the freehold tenements as 
tinder cullomary tenements, and the 
wailcs; yet confidently therewith 
the tenants of certain tenements in a 
vili within the manor, fome of them 
freehold and (ome cullomary, may 
bv ads of ownerlhip for more than 
twenty years pall cilafclifh their right 
to copper mines, as weil under the 
waite and cullomary lands, as under 
the freehold lan-' 9 within the vill. 
Cur tis v. Daniel , M. 49 G. 3. 273 

MORTMAIN. 

Where fuccefllve redlors had' been in 
ppJfeflion of land for above fifty years 
pad; but in an action for dilapida- 
tions brought by the prefent again!! 
the late reftor, it appeared that the 
'ibfolute feifin in fee of the fame land 
»vas in certain devifees, lince the 
'tat. 9 G. 2. c, 36. and that no con- 
veyance was enrolled according to 
the fir It feftion of that adl, nor any 
difpofition of it made to any college, 
&c. according to the 4th feftion; 
held that no preemption could be 
made of any fuch conveyance en- 
rolled, (which if it exided the party 
might have (hewn,} and consequent- 
ly that the re&or had no ritle to the 
land ; as the ftatute avoids all other 
grants, &c. in trult for any chari- 
table ufe' made otherwife than is 
thereby directed ; although in fa& 
it appeared that one of thole devi- 
fees was the then re£tor, and that tbe 
title to the rectory was in Baliol 
college, Oxfcrd, Wright v. Smythie r. 
fl. ip G. 3. 4^9 


NEWSPAPER, EVIDENCE Of 
PUBLICATION. 

An affidavit made and figned by the 
printer and publilher and proprietor 
of a ne^rpaper as required by dal. 
38 G. 3. c. 78., which affidavit 
contained the names of the parties, 
the place where the paper was print- 
ed, and the title of it ; together with 
the production of a lu wfpaper, tally- 
ing in every rcfpetl with the de~ 
Rription of it in the affidavit ; is not 
only evidence by that atf of the 
publication of futi. paper by the 
panics named, but is alio evidence 
of its publication in the cou.vy 
where the priming ol it is defers b. j d 
to be: and this upon the trial if an 
information for a libel contained in 
fuch ncwfpapcr. The King v. Hurt 
and White, T. 48 G. 3. 94 

NEW TRIAL. 

The Court wi,l not grant a new trial 
in a penal atlioo wheie the verdi 
has palfed for the defendant, on tiia 
ground of its being againlt the evi- ^ 
dence. Brock fu t ta?n v. Middleton.. 

M. 49 G. 3 . 268 

NONSUIT. 

^Pleading, 14. or Practice, i 2 . 

NOTICE TO QUIT. 

See Landlord and Tenant, 

1. 6, 7. 

OCCUPATION. 

See Poor’s Rate, 2. 

PALACE. 

Kenfington Palace being kept in a 
condant date of preparation to re- 
ceive the King, with his officers, 
fervants, and guards redding and • 
doing duty there at all times, and 
fome of the Royal family having 
apartment* there, is privileged as 
royal palace againll ihc intrufion of 
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the flieriff For the purpofe of execut- 
ing proccfs again!! the goods of a 
per Ton having the ule of certain j 
apartment' therein. IFin’er v. Miles. 
h.4<j0. 3 . 7 f 

PARISHIONER. 

StV W| I N ESS, 1 , 2. 

PARTNER. 

f. The authority nf one partner to 
bind another by finning bills of ex- 
clnnge and proiniffory notes in theii 
joint names is only an implied au 
ihnrity, and may be rebutted by ex- 
pri'fs previous notice to the part) 
taking fuch fecurity from one nf 
them, that the other would not b- 
iiable for it. And thi?, though ii 
were re pm fen ted to the holder by 
the partner figning luch fecurity, 
l ‘-.at the money advanced on it w-> 
r. tiled for the purpofe of being ap- 
plied to the payment of p;r nerfliip 
debts; and though the greater part ! 
ri it were in UCt fo applied. N.r i 
can he iecover againlt the other j 
partner the amount of the fum K«i 
appiiid to the payment of the part- 1 
ncifhip debt;, again!! fuch notice j 
Ijfif.i ViJ count GaH'iuuv v. Mathew } 
and shiot her : M. 4 9 C. 3 . 264 

. 'J’wo of three partners, aClting, 
but without authority, to bind the : 
Firm by deed, afiigned a debt due to • 
them from a corrcFpondcut abroad, ! 
without his privity, to a creditor at 
home, and afterwards by diredior- 
of fuch cor refpon dent diew a bill of 
exchange in the name of the Firm 
upon his agent here, which was ac- 
cepted, payable to their own order 
for the amount of the debt ; and 
then the two partners, having in the 
mean time committed a&s of bank 
ruptcy, indorfed Fuch bill to the 
creditor of the firm in part fatisfac- 
ticn of his debt ; and afterwards fe 
parate commiflions were fued out 
again ft the two partners, who were 


declared bankrupts, and their tffefls 
afiigned ; the other partner being all 
the time abroad. Held, III, (hat by 
Fuch indorfe r.ent of the bill by the 
two, after aCls of bankruptcy com- 
mitted by ch*'m, though before the 
commiflions iflued, nothing palled to 
the ci editor; for the bankrupt part- 
ners had bv 'j]..tinn ccafed at the 
time of fuch indorfement to have any 
control over the joint flock as part- 
ners, and therefore could not bind 
either the property of the aflignees 
or of their folvent partner. adJy, 
T hat the folvent partner might join 
with the aflignees of the other two 
in maintaining an aflion for money 
had and received, to recover back 
from th;* creditor the amount of the 
bill received by him from the ac- 
cept ;r. 3d!)', That fuch creditor 

could not ftt off a greater demand 
which he had upon ihe joint firm, 
though rcpicfenied by the different 
plain tiffs. 7 honutfon jointly with 
Htpgip . and other j , tijUgncss of 
Undn hill and Giajl, v. Frees, //. 

3. 41S 

PAYMENT OF MONEY INTO 
COURT. 

See La \ t d lor d and Te nan r , 2. 

PENAL ACTION. 

The Court will not grant a new trial 
in a penal a$ion where the verdict 
has pafled for the defendanr, on the 
ground of its being againit the evi- 
dence. Brook ^ qui turn v. Mid- 

distort, M. 49 G\ 3. zQ$ 

PLEADING. 

Sss Judgment. 

i , A defendant in trefpafs gtnnot plead 
by way of j unification that he was 
poffeiled of a right of common over 
the locus in quo under, a deed of 
grant by a Former owner, alleged to 
be fine? loll or deflroyed by accident 
S s 3 and 
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and length of time, and therefore noi 
preferred in Court, of which the date 
and names of the parties art unknown. 
He nay v. Stephen/on, T. 4 8 C 3. 35 

a* A new aflignee of a bankrupt, king 
in debt on 3 judgment recovered by 
a former affiance difplaced by the 
Lord Chancr'lor, may declare in a 
general form as having been auly 
configured and appointed aflignec. 
De Coffin v. Vaughan , in error. T. 
48 G. 3 . 1 1 

3. Where the plaintiff complains or 

finglc aft of trefpafs in each counr, 
each of which is jufiified by the de 
fendant in his feveral pleas, th« 
plaintiff cannot in his replication tak« 
ifiue upon the fafts of fuch juliificn 
tion, and alfo newly aifign eiihr- 
the fame or different matters ; fu^h 
replication and new alignment bei. g 
double. Chenjjey v. Harries and 
others, T. 48 G. 3. 7 j • 

4. And the objection h fufficic..::\ j 

pointed at by nfligning as Iptcu! 
cau (e of demurrer, that each pic- * 
containing a diflinft jufiification to 
the /ingle aft of trefpafs alleged in 
breaking and entering the plaintiff's 
clofe in the bill count. Sic. the 
plaintiff had bv his replications ana 
tie* w iiffignment attempted to pul in 
iffur leveral dillinft afts of tnfruf 
in breaking and entering the farm- 
clofe, Src. tb. 

5. A fheriff juflifying in trefpafs, under 
a wri» of fieri facias, need not (hew :tt, 
return ; the diftinftion being in this 
refpeft between a jufiification uiciti 
mean procefs, and under proceL in 
execution ; at leail where in the latter 
cafe no ulterior procefs is neccffary 
to complete the jollification. ih. 

6. One indifted for a mifdemeanor 
mav plead in abatement a mifnomer 
of his Surname Sbakepcar for Snake 

fpcare\ which (hall r.ot be taken for 
idem fonanj ; and the plea conclud 
ing with praying judgment of the / aid 
indictment, and that be may not be com - 
pelted to anftwer the fame, is good. 
Rex v. Shut ef peart', 7 . 48 G . 3. 83 
10 


7. In covenant on an indenture of de* 
mile of a coal mine, made on the 8th 
of July 1^05, referring 14th of the 
coal raifed, or the value in money, 
ac the eleftion of the leflor ; and if 
the i-4th fell fhort of aoo/. peraiw- 

I num, then referving fuch additional 
I rent as would nuke up tha t annual 
*fum, to be 1 ordered monthly in tqual 
portions: hdd that the ! tffor having 
ekfted ro take the whole in moriy, 
may declare lor two years and three 
months rent in a r rear. But even if 
the money-rent w -re ruerved an. 
nually, the plaintiff may remit his 
; claim as to the three months r« ut, 
and enter up judgmer t for the two 
years rent only. And having ii (t 
well afligned a breach r,f the l ^ e- 
n^nr, mat the Irffta had n t y-'elded 
monthly the 1 ^.ih or the v,.iue m 
money, ire. hu\ had refufed. Sc c. , 

; held that it would not hurt on general 
demurrer, that the count went on to 
ailfge, that before the exhibiting of 
the plaintiff's bill, *vtz. on the juft J 
November 1 797, 900/. of the mu 
referved (or two years and thr^e 
months was due and in arrear ; for 
that date being before the kale 
made, and therefore impoflible 111 
refpeft to the fuhjccl-maitcr, muff 
be rejeft.J ; and the general alle- 
gation, that before (he exhibiting rf 
the plaintiff's bill, qoc /. of the rent 
referved, St c. uas due, is fUfjcienr. 
Buckley v. Kenyon, T. 48 G. 3. r 39 

8 . Where a defendant, in trtipafs /or 
briaking and entering a copyhold 
dole, jufiified under the Joid, as 
being feiftc! in fee of the vein* of coal 
lying under the copyhold tenements, 
together with the liberty of boring fer 
and getting the coal. Sec, it is not 
enough for the plaintiff to reply, that 
as well all the veins of coal under the 
faid clofe* in which, &tc. as the reft' 
of the foil within and under the fame, 
had immemorially been parcel of 

- (he manor .and demi/ed aqd. dynife- 
able by copy, &c. without any ex- 
ception 



PLEADING. 6 ** 


Ception or refer vation of the coal, 
3 rc. ; unlefe he alfo traverfe the li- 
berty of working the mines; becauU 
the plea claims fuch liberty nor 
merely as annexrd to the leilin ii* 
fee, to be exerciftd in adUial politl* 
fion, but as a preienc liberty, to bt 
exercifed dating the continuance of 
the copyholder 's ettate; and there 
foie the replication is only an argu- 
mentative denial of the liberty, ard 
does not confels and avoid it 
Bourn t V. T ay lor, T. 48 G. 3. I 89 

9. Where a (ham plea was pleaded o 
judgments recovered in the court of 
Pie-pood re in Bartholomew fair, ii 
terms palpably fictitious and out of j 
the regular ccurfe, the Court re pro j 
bated the practice, and 'uttered tht 
plaintiff to fign interlocutory judg- 
ment as for want of a plea, and math 
the defendant’s attorney piy a'l the 
cotts cccafioned by the plea, and the 
cotts of che rule for correcting the 
proceedings. Bleavitt v. Mar/Jen, 

r . 48 g . 3 . -37 

10. To a count in covenant, charging 

the defendants as executors lor 
breaches of coven*nr by their tella- 
tor as Icflee, who had covenanted 
for himfelf, his cx-cutor* and al- 
igns, may be joined another count, 
charging them that after ns tella- 
tor’s death, and their proving the 
will, and during the term, the ctmif- 
cd pre miles came by alignment co 
one D. A. agairdt whom breachts 
were alleged ; and concluding that 
fo neither the tettator, nor the de- 
fendants after his death, nor D. A. 
fiuce the alignment to him, had 
kept the faid covenant, but hau 
broken the fame. And plene ad- 
minttlraveTunt may be pleaded to 
both counts. Wiljcn v. IFigg, M 
49^.3. 3 M 

11. It is not enough for the executor 
of an executor, med for breach pi 
covenant made bv- the original tef- 
Cator, to plead plena adminittravit 
pf gl) |hf goods and chattel! of the 


original teftator at the time of hia 
death come to the bands of the de- 
fendant, Sec. without alfo pleading 
plene adminiftravit by the firff exe* 
cutor ; or at leal! thit he, the fecond 
executor, had no attecs of the fifft; 
fo as to (hew that he had no fund 
out of which any dcvaftavic by ihf 
firft executor could be made good. 
Wells v. Fydell, M. 49 G. 3. 3 1 5 

12. A ple-t o t tender to one count, 
and a plea of alien enemy to an' •thcr, 
cannot b<* pleaded together. Shorn- 
bilk v. De La Ccur , M. 49 G. 3, 

326 

13. After a writ fued out, and common 

bail filed, againtt a dele -d.mt oy the 
name of J., it is irregular for the 
plaintiff to declare agai-it him by 
the name of R.» fued by the nopie 
of J. (he not having then appeared) 
and the defendant inay fet afrle the 
proceedings before pica. Dela^oy 
v. Cannon, M. 49 G. 3. 3 2d 

14. Where a rcquclt to the defendant 

to do an ad is neceffary to be al- 
leged in order to give the plaintiff 
his caufe of action; and it is alleg- 
ed, but without a particular venue, 
(there being a general venue laid in 
the preceding p*rt of the decora- 
tion); fuch omiflion cannot be taken 
advantage cf m arret! of judgment 
fince the flat. 4 Ann. c. 16. f. I • 
being mere matter of form, available 
only upon fpecial demurrer : and 
this, though judgment patted by de» 
fmli, on which a writ of inquiry 
was executed. And where, in con- 
fideraiion of the purchafe of bay by 
the plaintiff of the defendant, iho 
latter promifed to deliver t > and fuf* 
fer the plaintiff to take it away as 
he wanted it, when requeued; an 
allegation that the defendant, after 
fuffering the plaiaiff to take a way 
a part, fold and difpofed of che refi- 
due to other perfons, fnperledcs tha 
necettity of alleging a rcquelt in do. 
liver. Si C. the refiduc. Bowacll v, 
FarJOhJ. M. 49 G. 3. iSST 

15, After 

$14 



POOR REMOVAL. 


6*4 POORS RATE. 

15. After judgment for the defendant 
ondeniarrei * to certain < pt-ciol pleas, 
there may be judgment ot nonfuit 
againft the plaintiff tor not proceed- 
ing to trial Upon other general pleas 
on wtiich ifiues w«re jotted. Pax- 
ton v. P of> bam , M. 49 G. 3. 366 

x6. A folvent partner may join with 
the aflignees of his two bankrupt 
partners in maintaining an atfinn 
for money had and received to re- 
cover back from a creditor the 
amount of a bill, the joint property 
of the firm received bv him from the 
acceptor by the indorsement of the 
two other partners after acts of bank- 
ruptcy committed by them. Tho 
majon, jointly ivitb Hi f gif and others, 
ajftgnces of Underbill and Cuejl, v. 
Frere, Ji. 49 G. 3. 416 

POOR'S RATE. 

1. Saleable underwoods are rateable nr- 

nually to the relief if the poor, 
within the conftrutiion of the liar. 
43 j Elsx. c. 2. in proportiru to their 
value, though they fliould happen 
not to be cut down more than once 
in 2 1 years ; and their annual value 
may be efiimated amongH other 
ways according to the v,dut: they 
may be worth to rent for a leafe of 
the duration of theirintended growth. 
The Kng v. c l be Inhabitants of Mir - 
field . 7 *. 48 G. 3- 219 

2, One who went from home with his 
family for nearly a year, but left his 
afliftant 10 carry on his bu fin eft. in 
his (hop in one room of the houfe, 

# .which for this purpofe was parted 
off by laths from the red, and left 
the key of the houfe door with a 
friend, and had the garden cultivat- 
ed for his own benefit as ufual, is 
liable to be rated to the relief of the 
poor, as occupier of the whole houfe. 
The King t. The Inhabitants of Abe* 
ryflwith, M • 49 G. 3. ' 354 

3. Beech being admitted to be timbef 
by the cullomof the county of Bucks, 


the general rule of law applicable to 
timber trees in general attaches upon 
it, fo as to give it the propeitics and 
privileges of timber at 20 years 
growtn; and therefore upon an iflue, 
whether certain beech trees in that 
county, (which after being felled had 
been diflraincd for payment of a 
poor’s rate, to which it was con - 
tended that they were liable,) were 
or were not timber, according to the 
cuftom of the county, the inquiry is 
confined t, the nature of the wood, 
and the period of its growth, whe- 
ther of 20 years ; « d no evidence 
can be received to qualify ns cha- 
racter of timber, by ihewing that it 
was not da rned to be lueh in the 
county, uiilrls the tree contained ten 
feet of lolid wood. And the jury 
having found a general ve«di£t for 
the plaintiff on that Hide, affirming 
lucn trees of 20 years growth and 
upwards, though not containing ten 
feet c;f lolid wood, to be timber by 
tne cuilom ; and alfo upon another 
ifiue, negativing them to be jiv cable 
umerwood within the Hat. 43 Elite, 
e . 2.; the Court refufed to grant a 
new trial. Aubny v. Ftjktr , //. 
49 G. 3. 44O 

iPCGR-REMOVAL. 

See Settlement. 

. labourer employed by his mafic r to 
drive a cart into his parifh with one 
load, and to return with another, 
and who broke his leg there by ac- 
cideut, which detained him for fomc 
time in fuch parith, by which he was 
relieved, is to be confidered as cafual 
poor, and, as fuch, is not removable 
either under the fiat. 13 & 14 Car . 
2. f. 12. or the Hat. 35 G. 3. c. 101, 
as not coming there to Jettle or 
inhabits and confequently the ex* 
pences of his relief cannot be direct- 
ed to be paid during the fufpenfion 
of the order of removal under the 
lute* fiaiuce. Rex v. The Inhabi- 
tants 



POSSESSION. 


POWER. 


tants of St. Jama 9 s in Bury St, La ( 
taonds % T. 4S. G. 3. 2 q ■ 

The fame poii.t was ru!?d in 1 be | 
King v. 7 be Inhabitants of I hat ebam , j 
hi. 49 (V. 3. in a cale nearly alike f 
in circumltancc?. 

I 

POSSESSION. 1 

J. Where fuccdlne r^doia had been j 
in po/Jcftion of land lor above 50 ' 
years pail; but in an a&iosi for ui- 4 
lapidaricii* bi ought by the prdcnr J 
a gat nil the late rettrr, it appeared j 
that the abfolutc ft*ifin in fee or the j 
fame lard was in certain divide', ! 
Jioce the flat. 9 G. 2. c . 'jb. and j 
that no conveyance was enrolled ac- ! 
ending to the full fiction of. that I 
f.£:, nor any difpwiuion of it mark j 
to any college, Ac. accfTiiing to 1 lie j 
4th fctiioi) ; lu M that no pitfump j 
non coold be made of any fu' h cur - j 
v *)H"cc emclbd, (whi-h if it exut j 
cd, the j a*-t/ might. have (hewn ;) ! 
anti comt. I'seniiv that t:-c rector had ! 
j»o liile to the hind ; ns the ildttue j 
avoids all eti.cr jr.i. l>, <X j . in dull; 
for .hiv tini. it.ihie cl.-, r.» ub* r; li - r . 
wife than is thereby o.ircci- d ; ,d- I 
though m f.iCi it appeared mat on - | 
cf thef* Ovvilees was the then ice- 1 
tor, ami that the tit'e to the icl 
t * > r y was in Bali a! Collide. I 

might v S 'mythic s y H 49 G. j 4 c 0 | 
2- Oi.e having good title to the i-litl# 
lion of a copyhold as tenant by tru, 
cmtefVjhis p..f? ’fli.'n nf ilo* cop. hold 
aftei hi* wife’s death will be referred 
to that, and 1.01 to any advene title ; 
though he were admitted after h s 
wile’s death to hold to him put fa 
ant to a fcttlemcnt, by which tlu 
eitate of the wife was limited to the 
furviver in fee ; fo as to let in the 
title of the heir at law of the wi*e in 
ejectment, bruught within 20 ye-m 
after the huiband’s death. Bos dam. 
Sir William Milner , Bart* v. Br$£ bt • 
II. 49 G. ? r 5S3 

And though 1,3d of the copyhold had 
been fettled many years before upon 
• a third ptrfon for Life, but no lur- 
5 


615 

render having been mide to the 
t utters under the fuilrment, the 
byal vllate had remained in the 
heirs of the tenant lull fe*fed and ad- 
nib ted ; and the fleward of the ma- 
nia appo : nted by the heir at liw 
and her hullyind, lv-d in his accounts 
after the wire's death (which was 
evidence of his having dine the 
fame in her life- time,) for above to 
yc.’.ia ba;k, debited himfeif with the 
receipt of 2-^ds of che rent for the 
hulband on account of his wife, and 
the remaining i--*d for fuch other 
perfon claiming under the fettle- 
ment ; y»*: foe 1 payment to the lat- 
ter mull be taken to have been made 
by the conf.nc of the perfon entitled 
ac law to the whole, fo as to do 
awiV the notion of an adverfe pof- 
fcfmxi by the hufb^nd of that onc- 
third, dills ml from his pofleflion of 
rre other r.-yls as tenant by the cur- 
tcly after his wife’s death; in anfwer 
to a ci.iim by the heir at law of the 
wife lig'imll the dev if- e of the hum 
band, wiio let up an adverfe polftf- 
lion rji above aoytars after me wire's 
death. D-c asm. Sir William Milner * 
Bari. v. Bngbrwtn, H. 49 G. 3.5X3 

POWER. 

Fee Landlord and Tenant. 

An t llate, the greater part of which 
was in ltc.fe, either for years certain 
not c xccrdir.g z 1 , or for longer term* 
of years determinable on fives, was 
fettled on fevcrul tenants for life iu 
fucctllion, with remainders in tail; 
with power to evtry tenant for life 
f< who fLiuld be entitled to the 
“ freehold of the premifes or any 
“ p.'rt thereof, when he fhculd be iu 
“ the a&uai pofllflion of tiie fame, or 
“ any part mereof, from time totime, 
f * by indenture to make leafes cf all 
“ or any part or parts of the de- 
“ mefne lands, whefeof he fhould 
• 4 be in the adlual poffeflion as 
14 aforelaid, for any term or num- 
“ ber of years, r.ot speeding 21 
“ year t 
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PRACTICE. 


years, or for the life or lives of > 
any J. 2, or 3 ptrfon or perfows ; 
“Jo as no greater eftaie than ioi 
three lives be at any one time in 
being in any part of the prem>fes, 
*• and ib as the ancient yeaily rent 
See. be rderved.*' Held, ill, 
that the power oidy authorized eith* • 
a chattel leafe, not exceeding 2 1 
years, or a freehold bale not ex 
ceeding three lives; and that a lrafi 
by. tenant for life for 99 years, deter* 
minableon lives, as it might exceed 
21 years, was void at law, and wa^ 
not even good pro tnnto for the 21 
years. Roe d. Brune v. Prideaux , 
T. 48 G. 3. id< 

2. A leafe at 43/. a year, granted under 
a power direding the bejl rent to b< 
rtferved , cannot be impeached mere 
}y by (hewing that the letter tejedted 
two fpecifick offers, one of 50/. ano 
another from 30 to 6o/- fre in other 
tenants, though the refponfibility oi | 
fuch other tenants could r.oi be dif 
proved; for in the exercife of fuch j 
a power, where fairly intended, ann 
110 fine or other collateral cor.fi era- 
tion is received, or injurious partial- 
ity plainly manifefted by the leflor, 
all other requifite* of a good tenant 
are to be regarded, as well as the 
mere amount of the lent offered, 
URlefsfomethingextravagantlv wrong 
in the bargain for rent be (hewn. 
Semble that the heft rent means the 
be ft rack-rent that can reafonably b 
required by a landlord, taking all 
the requifites of a good tenant (or 
the. permanent benefit of the eftau 
into the account. Doe v. Radchji 
M. 49 '• 3 * 27* 

. Under a pqvier to demife for 21 
years in poflXfior, and not in rever 
fion, a leafe dated in fatt on the 17th 
of February 1^02, habendum (to; 
the 25th of March next enjuing the 
date thereof \ is goodfif not executed 
and t'elivered till after . the 25th of 
March ; for it then takes effect as a 
leafe in pofl'eflion with reference 
back to the date atiually expreffed. 

Dpi v. Day , H t 49 G. 3, 427 


f.. One devifes all his freehold ettate 
to his wife during her natural life, 
“ and. aifo at her difpofal after- 
wards to leave it to whom (he 
pie ales ; w held that this only gave 
her a power to leave it by *will 9 and 
therefore that a dilpofition of it by 
feoffment in her life- lime was void. 
Doe v. Thorley , H 49 G. 3. 438 

Under a devife of (even different 
ettates to a fitter, brothers, and' ne- 
phews, refpe&ively, one to each 
llock, including, as to fix of the 
ettates, three fevers! lives in fucccf- 
(ion on each ettate, and as to the 
feventh, which in the firit inflance 
waa only limited to two perfons for 
life in lucceffion, giving thofe two 
a power “ to add another life or 
live?, to make 3, in like manner, as 
after mentioned, for other perfons 
to do the fame ;** and then giving 
this general power, “ that when and 
4 Jo often as the lives on either of 
tne ettates before given (hall be 
by death reduced to two* that then 
it (hall be in the power of the 
perfon or perfons then enjoying 
the faid ettate or ettates to renew 
the fame with the perfon or per- 
fons to whom the revenue thereof 
(hall belong, by adding a third 
life to fuch eliatc, and paying 
fuch reverfioner two years pur- 
chafe for fuch renewal, and al(o 
to exchange either of the faid two 
lives, on payment of one years 
purchale;” held that this power 
of renewal only authorised the ad- 
dition o< one life to the thfee on 
each ettate, and of making one ex- 
change of a life. Doe dem . Hard - 
njoicke v. Hardwicks, //• 49. G, 3, 

$49 

PRACTICE. 

No caufe (hall be tried by a fpecial 
jury in Middlejex or London, unlefs 
the rule for (uch fpecial jury be 
ferved, and the caufe marked in the 
marfhal’s book a$a fpecial jury, or? 
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or before the day preceding’ the ad- j 
journment day in Middle/ex and Lon- 
den respectively. Regula Generalis,] 
il. 44 G. j. i : 

An avowant in replevin for rent ; i J 
arrear, for whom verdict and judg I 
merit a:c given below, which are af- j 
firmed cn a writ of error, is not en- j 
titltd ta he allowed intereft on the 
film recovered, by force of the flat. 

3 //. 7. to. which is confined to 
j i dg me rw recovered b y plaint ijj's be- 
low, and affirmed on a writ of error. 
Neither is fuch defendant in error 
entitled to his cofts oo the llatut* 

& 9 W. 3. r. II. / 2. which i 
confined to judgments for defend 
ants on demurrer. Golding v. Did*, 

T. 4 «. G. 3. . 2 

y 'fhe venue may be changed in an 
aft ton for criminal couveri. irion on 
the ufual affidavit, that the whole 
cvuje of iuZon, if any, arofe in the 
county to which it is changed ; foi 
the whole c«uh of ailion is the tref 
pjfs on ihe plaintiff’-* : and the 
venue can only be brought back bv 
the oUmriff’s undertaking to giv 
material evidence in the origin^ 
county. Guard v. Hedge % 7 *. 48 G 

3 4 

4. In tl-e cafe of a defendant charged 
^ in execution, the commitritur ft.u'l 
fcc Fed of the fame u*rm as tht 
narlhri's acknowledgment. Cun 
n'ngham v. Cc^an, T . 48 G. 3. 4^ 

r. V.' here the principal furrendeted to 
the g oalcr at the county goal, in dti- 
charge of his bail to the fcenff, be 
fore 12 o’clock on the firlt d*y of 
tenTip be.ng the return-day of the 
writ, ami the under ihenff Signified 
his fctfent to rile furrender by the 
jeturn of poll the next day, at the 
diftanceof 17 miles; held fufficient 
to difeharge the bail-bond of which 
the plaintiff had taken an affignmem 
afterwards, with notice of fuch fur- 
render. Plimpton v. Howell, 7 , 

G . 3. ,co 

6. Wnere a ftiam plea was p’caded of 
judgments recoveted in the Court 


of Pie-poudre in Bartholomew fair, 
in terms palpably fictitious and oat 
ot the regular courfe, the Court re- 
probated the practice, and fuffered 
rhe plaintiff to fign interlocutory 
judgment as for want of a plea, and 
made the defendant’s attorney pay 
all the coils occafioned by the pier, 
and the cofts of the rule for correct- 
ing the proceedings. Bkwitt V. 
Mar/den, T 48 G. 3. 237 

, After a writ feed out, and common 
bail filed, agaiull a defendant by 
the name of J., it is irregular for 
the plaintiff to declare agtinft him 
by the name of R., fued by the name 
of J. (he nobhaving then appeared) 
and the defendant may let afide the 
proceedings before plea. Delaney 
v. Camion, M 49 G. 3. 328 

8. After judgment for the defendant 

on demurrers to certain fpecial pleas, 
there may he judgment of nonfuit 
againft the plaintiff for not proceed- 
ing to trial upon other general pleas 
on which iflu*s were j lingd. Pax- 
ton v. Popham, M. 4-9 G* 3. 366 

9. A plea of ancient deincfnc was per- 

mitted to be filed de brneefle within 
the four fir ft days pending a rule ni/i 
hr permifiion to allow the plea f« 
tiled. Dos hem. Murton v. Roe, II* 
49 G. 3. 5^3 

PRESCRIPTION. 

See EVIDENCE, 4. 

PRESUMPTION. 

See Possess ion. 

PRINCE OF WALES. 

See Bun d, 2. 

1. * 

PRINCIPAL AND SURETY. 

See Surety, . • 

PROHIBITION. 

t . Prohibition granted on affidavit that 
the defendant (to a libel for tithes 
in kind in the fpirhoal court) an - 
j fiver ed on oath , Or pleaded a modus ; 
without its appearing that the modus 

was 



6*3 QUO WARRANTO. 

was regularly pleaded below, To as 
to be put in itfue there. French v. 
Trajk, M. 49 G. 3. 3 4 3 

x. Prohibition denied after fentence, 
where the party applying had per- 
mitt^d the quefbou of fad, whether 
the land for which tithe was claimed, 
were natural meadow or not, to be 
tried below. Stain bank v. BraJJla'iv, 
M, s 8 Cr. j. 349 

PROMISSORY NOTES. 

See Bills of Exchange. 

PROMOTIONS. 

Mr. Serjt. Heywcod and Mr. Balguy 
made Welch Judges. 23^ 

Mr. Clarke made King’s Counfel. tb. 

QUO WARRANTO, 
j. One who Ins not taken the facra^ 
merit within a year, being incapable 
of being elefted into a corporate 
office by flat. 13 Car. 2. c. 12., his 
difqualification was held not to be 
removed by the annual a 61 of in- 
demnity (47 G. 3 .Jl. 2. c. 35.) the 
6th feftion of which retrains its 
operation in cafes where the office 
ihall have been * € already legally filled 
uf and enjoyed by any other perlon,” 
at thertime of pafling the aft : the 
faft being, that the defendant and 
another were candidates at the time 
of the eleftion, when 40 eleftors 
were aftembled ; and after 2 elec- 
tors had voted for each candidate, 
the candidates were alked whether 
they had previoufly taken the facra- 
ment; to which the defendant an- 
fwered in the negative, and the 
other candidate in the affirmative : 
whereupon notice of the defendant’s 
incapacity was publicly given to the 
• eleftors, and was heard by all who 
afterwards voted for the defendant, 
being 20 in number, except 2 or 3 ; 
and 16 afterwards voted for the 
other. Held, 

iR, That all the votes given for 
the defendant after fach notice were 
thrown away. 


REGISTER. 

illy, That the other candidate# 
having the greateft number of legal 
votes, was duly elefted ; though 
fome of the defendant’s votes (not 
being equal in number to tho good 
votes ultimately pivrn for the other) 
had voted before fuch notice. 

3 dly , That the pielumption cf 
law being that every perfon hns con- 
formed’io the law till fomething ap- 
pear to rehut that preemption; it 
mull be taken that the other candi- 
date who atfi-med his qualification, 
which was not i^gatived by the 
jury, was duly qualified ; and that 
fuch his election, perfected by Even - 
ing- in, was a filling tip and enjoying 
by him of the office, within the pro- 
vifo of the indemnity act, fo as to 
preclude its operation by relation in 
favour of the defendant. The King 
v. Hawkins, r T. 48 G. 3. 2 1 1 

t. Freemen o f Norwich, fubftitutes in 
the militia, quartered at CoUhi/hr , 
but having dwelling houfes in Nor- 
wich, in which their families re- 
folded, and to which they at times 
reforted on furlough, (in fome in- 
ilances, within the latt fix month?, 
only for the purpofe ci voting at 
elections ;) held to be inhabitants 
within the charter of Norwich, ard 
a local act requiring them to have 
been inhabitants for jix calendar 
months previous to certain elections 
of corporate officers, in order to 
qualify them to vote. The King v, 
Mitchell , H. 49 G. 3. 511 

RECTORY. 

See Mortmain, x. 

REGISTER, 

See Ship, i. 

REGISTER of Title. 
l leflee of land in the Bedford Level 
cannot objeft to ao aftion by his 
landlord for a breach of covenant in 
not repairing, that the leafe was void 

by 
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SETTLEMENT. 6a$ 


by the fiat. 15 Car . 1. c . 17. for 
want of being regiftered ; fuch aft* 
enafting that ir no leafe, &c. (houli 
be of force but from the time it 
(hould be regiftered, ” not avoiding 
it as between the parties themfelve;, 
but only poftponing its priority with 
refped to fubfequent incumbrancers 
regiftering their titles be /ore. Hod * 
Jim v. Sharpe, M, 49 G. 3. 350 

RELEASE, 

No relc^fe from an htir at l^iv to one 
in poffeflion of a copyhold will be 
prefumed during the continuance of 
a curtefy ellate under which fuch te- 
nant in poflefiion might have de- 
fended hi in felt, though claiming in 
another right. Nor will fuch releafe 
be prefumed from the prefent heir, 
after the death of the former he r 
within a fhort period, when the pre 
font heir might be called upon in 
equity to difeover it,ifgtvfn: though 
fuch releafe, if proved or prefumed, ^ 
would bar the cop\ holder's claim. 
Doe d. Sir IV. Milner , Bart. v. 
Bt igbtwen, H. 49 O. 3. 5 S3 

REMOVAL, 

5>r Appeal, I. 

SACRAMENT, 

See Corporation, 1. 

SALE — by Sample , 

See Marae r Toll. 

saleable UNDERWOODS, 

See Poor's Rate, 3 . 

SET-OFF. 

A folvent partner may join with the 
affignccs of his two bankrupt part- 
ners in maintaining an attion for 
money had and received IQ recover 
back from a creditor the amount of 
z bill (part of the ' joint ftock), re- 
ceived by him .from the acceptor by ^ 
the inderfement of the two partners • 


after adls of bankruptcy committed 
by them : and fuch creditor could 
not fet oft* a greater demand which 
he had upon the joint firm, though 
reprefented by the different plain- 
tiffs. Thorn a/on and Others V. Frere, 
H . 4 y G ‘ . 3. 418 

SETTLEMENT — Ij Eftate. 

A guardian in focage, refiding on the 
ward’s eiiate for 40 days, gains a 
fcttlement in the parifh ; and cannot 
be removed from the poflefiion of it 
at any time. T be King v. The Inha - 
bitants of Oakley , H . 49 G. 3. 491 

SETTLEMENT — by Hiring and 
Service . 

1. A widower having a daughter, 
placed her at 1 1 years of age with 
an uncle, by whom (he was wholly 
maintained after that time, and with 
whom (he continued to relide after 
(he came of age, doing fervice to 
him, but without any contract of 
hiring to give her a fettlcmcnt of 
her own ; the father in the mean- 
time having gone out to fervice. 
Held that on her coming of age (he 
was emancipated, although her fa- 
ther conceived himfelf bound, as 
fuch, to receive and fupport her if 
(he left her uncle’s : and confe- 
quently the father was capable of 
gaining a fcttlement by hiring and 
fervice for a year, as ‘ 4 an unmarried 
man, not having a child*' (r. not 
having a child who would follow his 
fettlemcm) within the ftat. 3 IV. & 
M. c. 11./ 7. The King v. The 
Inhabitants of Coiuhoneyborni , T. 
48 G. 3* S8 

No (ettlemcnt^ can be gained by 
ferving under a contract of hiring 
(or four years, with liberty for the 
fervant to leave for a week every 
year to fee his friends ; for that is to 
taken diftributivcly, i. e. referving a 
week out of each year. The King 
v. The Inhabitants *f Rujbulme > A/. 
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3» Under a contrail of hiring as a 
bleacher and crofter for a year at 
12 /. f^week, the fervant continuing 
to work under fuch a contrail for a 
year gained a fettlement in thp na- 
ti(h where he redded, although by 
the pralltce of the roanofadlory in 
which he was engaged, if he frnifhed 
his appointed wetk's work, calculat- 
ed at fo many pieces a -day for fix 
days, in lef® time, he had the red of 
the week to do as he pleated, and 
he alfo went where he chofe on Sun- 
days, without afking leave : for this is 
an exprefs contrail for a year, without 
any exprefs exception. The King 
v. The Inhabitants of Horwck , H. 
49 G. 3. 489 

4. A datute fair being held yearly on 
the day after old Michaelmas , except 
~ when old Michaelmas falls on a Satur- 
day, and then the fair being held on 
the Monday ; held that a hiring from 
fuch Monday till old Michaelmas day 
following is not a yearly hiring un- 
der which a fcttlement can he ob 
tained. The king v. The Inhabitants 
cf Standcn Mafi'ey, H. 49 G. 3. 576 

SETTLEMENT — by Marriage. 

Evidence that Britifij fubjetts in a fo- 
reign country, being defirous of in- 
termarrying, went to a chapel for 
th^t purpole, where a fervicc in the 
language of the country was read by 
a per fon habited like a pried, and 
interpreted into EngUJb by the ofh- 
Mating clerk ; which fervice the par- 
ties underilood to be the marriage | 
Icrvice of the church of England ; 1 
and they received a certificate of the 
marriage, which was afterwards lod; 
is Efficient whereon to found a pre- 
fumption (nothing appearing to rh< 
contrary) that the marriage was duly 
celebrated according to the law of 
that country* particularly after j 1 
years cohabitation as man and wife, 
till the period of the husband’s 
death. 


Ar.d fuch Britijh fubje&i being 
attached at the time to the Briiijb 
army on ferricc in fuch foreign 
country, and having military poffcf- 
fion of the plice ; it feems that fuch 
marriage fclemtrized by a pried in 
holy orders (of which this w< uhl be 
reafonablc evidence) would be a 
good marriage by the law of Eng* 
land, as a marriage contrail per ver- 
ba de prarfenri before the marriage 
all ; marriages beyond fea being 
excepted out of that all. And it 
would make no difference if folem- 
nized by a Ronvn Catholic pried 
H kg King v. The Inhabitants rf 
Brampton , M, 49 G. 3. 282 

SETTLEMENT— by Rating. 

Upon a queftion of fettlement between 
two pariilies, a parithioner of one 1 1 
them having propeny there which 
is rated, though not in hi* own, but 
in his Ton’s name, for the purprfc of 
making Yuch parifhioner a witneft, 
is nevcrthelefs incompetent to prove 
the fcttlement in the other paridi. 
The King v. The Inhabitants of Kil- 
ler by, M. 49 G. 3. 292 

SETTLEMENT - by taking a Tene- 
ment of 10/. a year, 

r. A tenement found to be of the va- 
lue of 4/. a- week, and to be oemite- 
able at all times of the year, if let by 
the nveek ; but not to be of the value 
of 10 L a-year, to be let by the ytar; 
cannot confer a fettlenx nc on the 
occupier by refidenee there on for 40 
days. The King v The Inhabitants 
of Haltingly, T. 48 G. 3. 41 

2. Renting the hire or privilege of 
milking two cows belonging to an- 
other, at fo much per week, per 
cow, for 40 weeks ; which cows 
were to be depaftured by the owner 
on bis farm in common with his 
other canlf, and were to be milked 
by the pauper s will gain him a let* 
* clement 
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tlement, if the paflarage of the two 
cows be worth 10/. a-year. 7 he 
King v. The Inhabitants of Stoke- upon * 
Trent 9 H> 49 G. ?. 49$ 

SBXTON, 

See Manor, I- 

SHERIFF. 

A flieriff juftifying in trefpafs, under a 
writ of fieri facias, need not (hew ii 
return ; the diftin&ion being in this 
refpeft between a jollification under 
mean prccefs, and under proceis in 
execution ; at lead where in the lat- 
ter cafe no ulterior procefs is necef- 
fary to complete the juftification. 
CbcaJlej v. Barnes, T. 48 G, 3. 7J 

SHIP, 

7. The Vice-Admiralty Courts abroad 
have*no authority, upon the mere 
petition of the captain of a Ihip 
bound on a foreign voyage, to de- 
cree the (ale of fuch (hip, reported 
upon furvey not to be lea-worthy, 
or repairable fo as to carry the car- 
go to its place of dedication but at 
an Spence exceeding the value of 
the Ihip when repaired. Nor. does 
it appear that the mailer has any 
original authority to fell the Ihip 
under fuch circum fiances, and to 
put an end to the adventure by fuch 
diferetionary a£l of his own, when 
he might in fad have repaired the 
Ihip and continued the voyage. But 
fuppoling he has fuch authority ex- 
ercifed bona fide in a cafe of neccf* 
fky; llill the vcflelfu blitting as fuch, 
and capable of being uled for the 
purpofes of navigation, and fo uled 
in fa& after fome repair oh the fppt, 
canOnly.be conveyed by the cap- 
tain in the form prescribed by the 
■ regifter afifcs ; and the requifucs of 
thole ads not ha* tog been complied 
with, the ftl* in rjueftion was held 
to transfer no property to the v«- 
dec. JUidv.Darfy, T. 48 G. j. 143 


2. A covenant in a charter-party of af- 

freightment, to pay freight to the 
owner for the hire of the vefle I, is 
not transferred to the vendee by a 
bill of fale of the (hip made during 
the voyage : and fuch owner after- 
wards becoming -bankrupt, his af- 
fignees, and not the vendee of the 
Ihip, have the legal right to receive 
the freight and demurrage due from 
the freighter upon the chaxter-party. 
SpUJt v, Bowles , M. 4; G. 3 . 279 

3. Where in a charter-party freight 

was to be paid at fo much per 
ton, on a right and true delivery 
of the homeward bound cargo, from 
Honduras Bay to London ; and the fhip 
and cargo, after capture and recap- 
ture, having been wrecked at St. 
Kite's, into which they were carried 
by the recaptors, a fale of the cargo 
was direded by the Vice-Admiralty 
Court there, on the application of 
the mailer afting bona fide for the 
benefit of all concerned, but without 
orders from any; and tne proceed* 
of the fale were remitted to the (hip 
owners. Held that the freighter 
might recover fuch proceeds in af- 
fumpfit for money bad and received* 
without a’lowing freight pro rata 
itineris. For fuch form of action for 
the proceeds of an illegal fale of 
goods is only a waver of any claim 
for damages for the tortious ad; 
taking the ndual proceeds of the 
fale as the value of the goods (fubjedt 
to the legal confequences of con- 
fidering the demand as a debt, which 
admits of a fet-o(F, See.: but does 
not recogni^ the right of the vendor 
lo to convert the goods. And here 
the ad of converfion, (for fuch it 
mull be taken to be) being made by* 
the mailer, who w the general agent 
cf the (hip owners ; (and not, as in 
Baillie v. Modigliani, by the ad of 
a Court of competent, jurifd.dion,) 
was unlawful, and discharged the 
claim of the (hip owners for freight 
pro rata itineris* Hunter v. Prinfep, 
HL . 49 G. 3. 378 

4. But 
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4. But the plaintiff CotiH not recover 
againll the (hip owners upon fpecial 
counts framed upon the bills of lad- 
ing figned by the mailer; as we!) 
becaule they contained exceptions of 
the very perils by which the !ofs 
happened ; as becaufe the defend- 
ants, having exprefsly contradled 
with the plaintiff under leal, could , 
not be charged in refpec 1, of the fame ! 
fubjedl-mattei by a contract not under j 
fral, and ftgned by their mailer only , I 
and not by tllemfelves. Hunter V ! 
Princcp, M, 49 G. 3. 378 i 


inencement is thereby provided, 
from the iftof Aug 1806 , and'fh '1 
continue in force till the 25th of 
March 1807. IT: !J that incm pir- 
ating the 14:11 with the Ht fcclion, 
this law only operated as a repeal of 
the former o.:c during the time i - 
mited in the 14th feet ion ; after 
which the fi.it relumed its oper ition 
during the interval between the 2., lit 
of Marc h iSoy, and a fubftquc t aT 
reviving and continuing the 46 (r 5. 
Hbt I* mg v, Reger j, A/. 49 G % • 

j- 5 ? 


SPECIAL JURY, I 

See Practice, i , 

STAGS COACHES, ! 

See Turnpike, j. j 

STAMPS. ! 4 

A promiflbry note for 100/. payable | 

to the plaintiff, or order, and on- ' 
ginally expreffed to be for vuhi te- j 
ceived, generally, being altcicd tlu» • 
next day, upon thefuggrllion of one ! 
of the parties, by the addition of the 1 
Words far the good-will of the leaf , 1 
*nd trade of Mr. K. deceafid , rcqu.ie; ! 1 
a new ltamp; fuch words being ma- 
terial, and not having been origin- 
ally intended to be, infer ted, and 
omitted by miftakf. Kmtl v. 7 / 7 /. ; 

Ham, //. 49 G. 3. ^ 3 1 


STATUTES. 

//,* VII. 

V c. 10. ( Inter ell on judgment 
in error ) 

FJizan/h. 

3. c . 2. ( Poor's rarr) 219, 44O 

"James L 

I. c . 1^. ( Bankrupt ) 0 5 

:• e. S. (Bail in error) 407 

Charles 1 L 

\ c. 12. (corporation) 2:: 

I & * 4 - * 12 (Pco *romo^I) 25 

; c. 17. {Ihdfcid Lev* Regis 

i, >) s>» 

IVilliam and Mary and William, 

c. II./. 7. (Settlement) 00 

' k 9 * t. it* J. 2. (Colts io 

error) 2 


STATUTES. 

The flat. 42 G. 3. c. 38. forbids corn 
making into malt to^e wetted, while 
it i$ a-iloor, before 1 2 days from the 
time when it is emptied out of the 
ciltern. The flat. 46 G. 3. c. 130. 
f 1. repeals ih:K proi ifion generally, 
and enafts ( f 3.) that the corn in 
that llate (hall not be wetted till 9 
days &c*. after the ift of Aug. 1806. 
Then/: 14. cnads that this an Dull 
commence and take effect, as to all 
matters tvhewof no fpecial corn- 


slnr.e. 

4. e. 16./ 1. (Jt-ofaiL) 3^; 

5* Ct 1 4. (Oamt ) j 9. 413 

9* c ' 25 /* 2 * (Came) 19.413 

* 

G 'gorge L 

3. r. 11. ( Game) 4J3 

9. c. 7,/ 8. ( Ecor-removal) 404 

George II. 

4. <*.28. (Tenant. Double value) 50 

5. r- 30. (Bankrupt) 

W- c * 36. (Mcrtmam) 409 
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11. c, 19. (Tenant. Double rent) co 


26. 

33 - 

( carriage att) 

OO 

M 



George Ilf. 


T 4 * 

r. 78. 

( Building att) 

227 

34 * 

c. 6.-?. 

(Ship regilfry) 

280 

35 * 

c. 101. 

(Poor-rein >val) 



c. 125./’ 7. (Prince of Walts) 

369 

38. 

r.78. 

( Ncwfpapcr publica- 


tion ) 


94 

42. 

r. 38. 

( VTalt duty) 

509 

46. 

c. 37. 

( WitneE) 

VJS 


' » 39 - 

( Malt duty) 

5 a 9 

47 - 

Jl c. c. 

3 5. (Annual indem- 



nuy net) 

2* l 


48. c. 125. (Infolvcnt debtor) 408 
SURETY. 

1. The laches of obligees in a bond, 

(conditioned for the principal obli- 
gor to account for anti pay over from 
lime to time nil fuch tolls as he fhould 
collett for the obiiget s) in not pro 
perly examining his accounts for 8 
or 9 years, and not calling upon the 
principal for payment fo loon as they 
migftt have done for fums in arre.'r 
or unaccounted for, is not an eftof- 
pel at law in an attion again ft the 
fureties. The Trent Navigation Com- 
pany v. Harley , f. 48 G. 3. 34 

2. The Prince of Wales having grant- 
ed an annuity for his own life, pay- 
able by the treafurer of his privy 
purfe * which annuity was affigred 
by the grantee to another, with the 
Prince’s aflcht ; and a furety having 
given bond to the aflignee of the an- 
nuity, conditioned to pay it, if the 
Prince, or the treafurer of his privy 
purfe, or any other perfon for the 
Prince, did not pay it at the refpec- 
tive quarter days: held that the 
furety was bound at all events at law 
by the terms of the obligation to pay 
it, if the Prince, 8c c. did not at the 
ftipuiated times of payment ; whe- 
ther or not the grantee or aflignee of 
the annuity had the right or means of 
compelling payment againlt the prin- 
Vot. X. 


cipal or his funds, by reafon of any 
default of fuch grantee or aflignee in 
not prefenting a particular of his de- 
mand to the Prince’* treafurer, as 
required in all cafes within the flat. 
35 G. 3. cs 125./. 7. on pain of be- 
ing foreclosed ol fuch d mand ; what- 
ever equitable claim might be found- 
ed by the furety on luch neglett, 
O' Kelly v. Sparkes , A/. 49 G. 3. 369 

SURPLUSAGE, 

See Pleading, 7. 

TENDER, 

See Pleading, 12. 

To make a legal tender, there mull 
either be an attuu! offer of the mo- 
ney produced, or the production uf 
it muff be difpenfed with by the ex- 
prefa declaration or equivalent att of 
the creditor. Therefore where the 
defendant, on departing from home, 
left 10/. with his clerk for the plain- 
tiff; of which the clerk infoi m^d the 
plaint' ft' when he called and demand- 
ed a larger f'um ; end the plaintiff 
faid he would rxt rt'C. rt ive the 10/., 
nor any thing lefs than his whole 
demand; but the clerk did not offer 
the 10/. : this was held to be no 
tender. 'Thumat v . Evans, T* 48 G. 3 . 

JCI 

TIMBER, 

Su : Copyholder, 3 . 

Beech being admitted to bo timber by 
the cuftom of. the county of Luckr, 
the general rule of law applicable to 
timber trees in general attaches upon 
it, fo as to give it the properties 
and privileges of timber at 20 years 
growth : and therefore upon an iffue 
whether certain beech trees in that 
county, (which after being felled 
had been diftraintd for payment of 
a poor’s rate, to which it was con- 
tended that they were liable,) were 
or were not timber^ according to the 
T t cullon 
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cuftom of the county, the inquiry is 
confined to the nature of the wood, 
and the period of its growth, whe- 
ther of 20 years ; and no evidence 
can be received to qualify its cha- 
racter of timber , by fhewing that it 
i: was not deemed to be inch in the 
county, unlefs the tree contained ten 
feet of folic] wood. And the jury 
having founJ a general verci'dt tot 
the plaintiff*, on that ifluc affirming 
fuch trees of 20 years growth and 
upwards, though not containing ten 
feet of folid wood, to be timber by 
the cuftom, and alfo upon another 
iffue, negativing them to be J ah' tilde 
vnderwood within the fiat. 43 J£itz. 
t./Z. ; the Court rcluied to grM.t a 
new triai, slain tj v. Fijber, II. 
49 U. 3. 446 

T 1 TIIE. 

t. At common law grHs is titheablc in 
grafs cocks, after having been ted 
ded in the courfc of the procefs o( 
miking it into hay. Newman v. 
At organ, T. 48 G, 3. 5 

2 . The tithe ot turnips drawn to fei d 

cattle held to be properly fet out by 
being thrown alide, as drawn, on a 
ridge oppoiitc L r the parfon, with- 
out being (et out in heaps for him j 
the farmer not putting the nine 
parts into heaps for himfelf. Blaney 
v. Whitaker , M . 23 G. 3. 7 >\ 
cited ih. |2 

3. Compofitions for tithes ceafe on the 
death of the incumbent with whom 
they were made, at leail as to his 
fuccefibr ; but if the fuccefTor con- 
tinue to receive the next payment 
due after the death of his predecef- 
for, he can only be accountable to 
the executors for fuch portion of it 
as the value of the tithes, if paid in 
kind, accruing due between the laff 
compofitinn received by the late in- 
cumbent and his death, would have 
amounted to, and not pro rata, ac- 
cording to the time which had run 
before his death from the laft pay- 


ment. Williams v. Powell , Clerk, 
ilf. 49 G. 3. 269 

TOLL, 

See Mark et>tgll. Turnpike. 
TRESPASS, 

See Copyhold, i. Pleading, 1. 

3 - 5 - 

TURNPIKE. 

i. A turnpike adt in. pc sing a toll on 
every carnage and on every hone 
puffing through the gate, and ex- 
empting any perfen from paying 
more than cr.ce in a day tor pitting 
or repifling with the lime carnage 
or horfe, exempts the traveller from 
paying a fecund time in the day for 
the pafiage of the fame carriage, 
though dr.iwn by different horfe r, be- 
ing the fame in number. And an- 
other claule providing that in all 
cafes of earring *s travelling for hire, 
the traveller or paffenger therein 
fliall be confidered as ihe perfon pay- 
ing the toll, and that fuch payment 
Hull not exempt fuch carriages re- 
pafling with a different traveller or 
paffenger, does not extend to ft age 
coaches, the carriage it/elf not being 
there hired by the refpedive paflen- 
gers, but only a conveyance by it : 
and therefore fuch Itage coaches are 
freed of toll unoerthe former claufe 
by one payment in the day, although 
returning with different paffengers 
and different horfe?, the horfes be- 
ing the fame in number. Williams 
v. Sangar , T 48 G. 3. 66 

A coliedtor or renter of turnpike 
tolls, though illegally appointed, 
without the* forms preferibed by the . 
adt of parliament, may ftill recover, 
upon a count for an account Hated, 
the amount of the tells for which he 
had credited the defendant palling 
through the gate ; no objedlion be- 
ing made to the plaintiff's titl^by 
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the truilees or creditors of the turn- 
pike. And the plaintiff having fent 
to the defendant an account of the 
tolls due, who not long after fent 
5/. inclofcd in a letter to the plain- 
tiff, in which h* ftated that Ihe 
Ihould have the remainder next 
week, is evidence of (neb an ac- 
count dated, and a recognition of 
the inteftate’s title to be accounted 
with for the tolls. Peacock v. Harris, 

T. 48 G. 3# 104 

VENUE, 

See Pleading, 14. 

The venue may be changed in an ac- 
tion tor criminal converfation on the 2 
ufual affidavit, that the whole cauje 
of aflion, if any, arofe in the county 
to which it is changed ; for the 
whole caufe of attion is the trefpafs 
on the plaintiff’s wife ; and the ve- 
nue can only be brought back by 
the plaintiff’s undertaking to give 
material evidence in the original 
county* Guard v. Hodge, T. 48 G. 3 

3 2 

VOTING, 

Corporation, 1, dec* 


WAGER, 

See Assumpsit, i. 

WASTE, 

See Copyhold*, 3* 

f 

WITNESS. 

1. Upon a queftion of fettlement be* 
tween two parifhes, a pariihioner of 
one of them having property there 
which is rated, though notin his own, 
but in his fon’s name, for the pur* 
pofe of making fuch pariihioner a 
witnefs, is neverthelefs incompetent 
to prove the fettlement in the other 
pari fh . The King v.,Tbe Inhabitants 
of Killerby, M . 49 G. 3. 29 Z 

A rated inhabitant of a pariih is to 
be confidered as a party to an ap- 
peal between his pariih and another, 
touching the fettlement of a pauper; 
although the nominal parties be the 
churchwardens and overfeers of the 
poor of the refpedlive parifhes ; and 
being as fuch party diredly inte- 
refted in the event of that proceed- 
ing, he cannot be compelled to give 
evidence by the adverfe pariih even 
fmee the flat. 46 G. 3. c. 37., not 
being within the words or meaning 
of that law. The King v. The In* 
habitants of Woburn, M* 49 G. 3. 

395 
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